THE CHANCERY COURT FOR LEWIS COUNTY
AT HOHENWALD, TENNESSEE

IN RE:

SENTINEL COMPANY NO. 4781

COMMISSIONER-IN-POSSESSION’S AND SENTINEL TRUST RECEIVER’S
MOTION TO STRIKE OR TO OVERRULE EXPANDED OBJECTIONS
OF DANNY N. BATES, ET AL

I. INTRODUCTION

The Commissioner-in-Possession of Sentinel Trust Company (“Commissioner”) and the
Sentinel Trust Receiver (“Receiver”) move the Court to strike or overrule what Danny N. Bates,
etal' (“Bates”) filed on March 14, 2005 as “Expanded Objections.” As set forth more fully
herein, Bates’ “Expanded Objections” constitute an abuse of the Court order which allowed for
written objections to be filed after-the-fact, is a blatant attempt to expand the limited nature of
what the Court has ordered as the scope of a June 9, 2005 evidentiary hearing and interim
discovery” and is a vain attempt to secure a de facto stay of the Sentinel receivership
proceedings.

II. FACTUAL BACKGROUND

On February 28, 2005, the Court ordered that an evidentiary hearing would be set for

June 9, 2005 to address the objections filed, on February 25, 2005, by Bates to three motions

' “Danny N. Bates, et al” filed the Expanded Objections, which apparently include Clifton T. Bates, Howard H.
Cochran and Gary L. O’Brien.

2 As the Court is aware, the Commissioner and Receiver filed, on March 14, 2005, a Motion to Alter or Amend
and/or Reconsider the Court’s order which sets that evidentiary hearing and which allows interim discovery.



filed by the Receiver which sought permission to disburse funds from three defaulted bond issue
recovery efforts -- the Fort Pierce, Florida defaulted bond issue (“Fort Pierce”), the Hernando
County, Florida defaulted bond issue (“Hernando™) and the Tarrant County, Texas defaulted
bond issue (“Tarrant”). At the February 28, 2005 hearing, Bates’ counsel also verbally objected
to the Receiver’s Motion for Approval of Receiver’s, Outside Counsel’s and Third Party
Contractors’ Fees (“Fee Approval Motion”). With regard to the verbal objection as to the Fee

Approval Motion, the Court ordered:

2. Respondents [Bates] will have two weeks to file with the Court, and serve
counsel with, the written form of the objections lodged orally at the February 28,
2005 hearing concerning Receiver’s Motion for Approval of Receiver’s, Outside
Counsel and Third Party Contractors’ [Flees.

Exhibit 1 -- Court Order signed on March 14, 2005 and entered on March 18, 2005 (“March 14™
Order”) at p. 2 (brackets added). Pursuant to that same March 14™ Order, the late-filed objection
would be an objection addressed at the June 9, 2005 hearing and upon which interim discovery
could be conducted. Id.

The verbal objection Bates lodged at the February 28, 2005 hearing concerning the Fee
Approval Motion is as follows:

MR. MATHERNE: Oh, Your Honor, there was one other motion that I
was moving on and that’s the motion for fees. There was not an objection lodged
with that motion, or that I’'m aware of.

MR. SCHWENDIMANN: We would ask that that be deferred, Your
Honor, until the Court has had an opportunity to hear all of this.

JUDGE HARRIS: Okay.

MR. SCHWENDIMANN: Because again our contention is that they’re
taking monies from trust accounts.

MR. MATHERNE: Your Honor, that is so paper thin.

JUDGE HARRIS: Well, it won’t hurt to hear it all together.



MR. MATHERNE: These are fees that are being expended that have
already in relation to matters that have been done for a long time. And it’s needed
to keep going in regards to payment --

JUDGE HARRIS: Well, if he’s objecting to it, ’'m going to set it for
hearing with the other.

MR. MATHERNE: All right, sir.

February 28, 2005 Hearing Transcript (attached as Exhibit 2) at pp. 22-23 (emphasis added). At
the end of the February 28, 2005 hearing, the Court allowed Bates two weeks to file, in written
form, the verbal objection. Id. at pp. 34-35.

Two weeks later, on March 14, 2005, Bates filed his “Expanded Objections.” A copy of
that filing is attached as Exhibit 3. Those “Expanded Objections” bear little, if any, resemblance
to the verbal objection made to the Fee Approval Motion on February 28, 2005. Indeed, and in
direct disregard to the Court’s statements on February 28, 2005 and the Court’s March 14"
Order, which expressly limited the late-filed objections to only the verbal objection stated on the
record vis-a-vis the Fee Approval Motion, Bates brazenly states that he is filing the “Expanded
Objections” to make objection “to all motions of the Receiver still pending.” Exhibit 3 at p. 1
(Introduction paragraph).

Bates’ “Expanded Objections” go beyond 1) what was set forth as the verbal objection to
the Fee Approval Motion and 2) what was stated in Bates’ February 25, 2005 objections to the
Receiver’s Fort Pierce, Hernando and Tarrant motions. Those are the objections for which the
Court has allowed a June 9, 2005 hearing and interim discovery. Therefore, Bates is blatantly
attempting to expand® the scope of the June 9, 2005 hearing and the scope of the interim

discovery, both of which are to be limited to the above-referenced objections. This abusive

* The very fact that Bates entitles his filing as “Expanded Objections” indicates that he is consciously taking the
opportunity to test whether he can go beyond what he knows he is limited to by Order of the Court.



“expansion” by Bates was warned against by the Receiver’s counsel at the February 28, 2005
hearing:

MR. MATHERNE: ... Your Honor, I mean we’re going to follow this
Court’s instructions with regards to the nature of the Discovery and the hearing
that it wants to set. But to the extent that -- I give only due deference to the
imagination of Mr. Bates and his counsel as to what that will entail.

And we’ll be embroiled and spinning out into Discovery and side
litigation that is not in the best interests of the claimants of this estate. It is not in
the best interests of the bondholders that need to be paid. It is not in the best

interests of shortening up the eleven million dollar shortfall in a pooled fiduciary
account that the Bates saw happen.

Exhibit 2 at p. 25.

III. ARGUMENT

1) “Expanded Objections” Should Be Stricken

The objections set forth in the “Expanded Objections” should be stricken for numerous
reasons. First, numerous of the objections are beyond (and are an abuse of) the Court’s
March 14" Order allowing an evidentiary hearing and interim discovery on “objections.”

Second, numerous of the “Expanded Objections” address issues that have already been decided

by the Davidson County Chancery Court in the action Sentinel Trust Company v. Lavender,
#04-1934-1 (Davidson County, Tennessee Chancery Court). Third, numerous of the “Expanded
Objections” address issues which Bates has taken on appeal from two Rule 54.02 final orders
previously entered in this action. Finally, through this effort of expansive objections, Bates is
attempting to create a de facto stay of the receivership proceedings when he consciously chose
not to do so pursuant to Rule 62 Tenn.R.Civ.P.

a) Bates’ “Expanded Objections” are Abusive of the Court’s March 14"
Order Allowing for Late-Filed Objections

The Court’s March 14™ Order (Exhibit 1), which allows Bates the ability to late-file

objections, specifically limits the late-filed objections to “the objections lodged orally at the



February 28, 2005 hearing concerning Receiver’s [Fee Approval Motion].” Exhibit1 at p. 2.
The only objection made orally to the Receiver’s Fee Approval Motion was Bates’ objection that
the fees were being paid with trust assets. Exhibit 2 at pp. 22-23. This “payment of fees from
trust or fiduciary assets” objection is set forth in Bates’ Expanded Objection #4. See Exhibit 3
at p. 6. Therefore, all other objections contained in Bates’ “Expanded Objections” are simply an
abusive effort by Bates i) to interject matters contrary to the Court’s March 14" Order and ii) to
attempt to broaden the scope of the June9, 2005 hearing and the interim discovery.
Accordingly, all of the “Expanded Objections,” except Expanded Objection #4, should be

stricken.

b) Bates’ “Expanded Objections” Bear No Relation to Bates’
February 25, 2005 Objections to the Fort Pierce, Hernando and
Tarrant Motions

The Court’s March 14™ Order allows a June 9, 2005 evidentiary hearing “concerning the
objections of [Bates] to the Receiver’s motions as noted herein.” Exhibit 1 at p. 2. The phrase
“a5 noted herein” necessarily refers to the earlier reference in the Court’s March 14™ Order to
1) the oral objection to the Fee Approval Motion and 2) the written objections, filed by Bates on
February 25, 2005, to the Receiver’s motions relating to disbursements on the Fort Pierce,
Hernando and Tarrant defaulted bonds. Attached as Exhibit 4 is a copy of the February 25,
2005 written objections filed by Bates. As has been examined at length in the Commissioner’s
and Receiver’s Motion to Alter or Amend and/or Reconsider (filed on March 14, 2005), Bates’
February 25" filing set forth two objections: 1) Bates objected to the pre- May 18, 2004 Sentinel
fees, which had been accrued or assessed against the Fort Pierce, Hemando and Tarrant defaults,
being paid to Sentinel/Sentinel receivership because Bates maintains that those accrued fees are

fiduciary assets and 2) Bates objected to the post- May 18, 2004 interest expense fees being paid



to Sentinel/Sentinel receivership because Bates maintains that those fees are also fiduciary
assets.

None of Bates’ “Expanded Objections” touch upon the two objections stated in Bates’
February 25, 2005 filing. Therefore, none of the “Expanded Objections” can be justified or
excused by virtue of their being reiterations of the February25, 2005 written objections.
Accordingly, on that basis as well, all of the “Expanded Obj ections,” except Expanded Objection
#4, should be stricken.

c) Bates’ “Expanded Objections” Attempt to Reopen Matters Already
Ruled Upon in Different Courts

Various of Bates “Expanded Objections,” particularly Expanded Objections #1 and #3
(see Exhibit 3), address 1) the power, authority and jurisdiction of the Commissioner and his
appointed Receiver to take possession of and liquidate Sentinel and 2) the constitutionality of the
statutes under which the possession and liquidation of Sentinel has taken place, as well as the
constitutionality of the actions of the Commissioner in taking possession and liquidating
Sentinel. Those exact issues have already been ruled upon by the Davidson County Chancery

Court in the pending action Sentinel Trust Company v. Lavender, #04-1934-1 (Chancery Court

for Davidson County, Tennessee). An August 9, 2004 Memorandum and Order (copy attached
as Exhibit 5) entered by Judge Walter Kurtz (sitting by interchange), held that the Commissioner
acted with express statutory authority in taking possession of Sentinel pursuant to T.C.A.

§ 45-2-1502 and further held that the acts of the Commissioner and the statute under which he



had acted (T.C.A. § 45-2-1501 et seq.) were constitutional.* Thereafter, on September 16, 2004,

Bates filed an action in federal court in the Middle District of Tennessee -- Sentinel Trust v.

Lavender, #3:04-0836 (M.D. Tenn., Echols). In that case, Bates raised the same issues
contesting the power, authority and jurisdiction of the Commissioner and the constitutionality of
both the Commissioner’s actions and of T.C.A. § 45-2-15-1 et seq. In an order which dismissed
Bates® federal action, Judge Echols dismissed the action on abstention grounds, but specifically
found that Bates, after having had the Davidson County Chancery Court rule on the
authority/constitutionality issues, was collaterally estopped from pursuing those matters further.

See Exhibit 8, December 13, 2004 Memorandum of Judge Echols in Sentinel Trust v. Lavender,

#3:04-0836 at pp. 24-25.

Accordingly, the issues raised by Bates’ Expanded Objections #1 and #3 are matters that
have already been ruled upon in the venue proper for those determinations -- the Davidson
County Chancery Court.> Bates’ attempt to expand the scope of the limited discovery and the
June 9™ hearing by expanding his objections to include authority, jurisdiction and constitutional
challenges, as well as challenges to the appropriateness of taking possession and liquidating
Sentinel, should not be allowed. All of those issues have previously been ruled upon in a case

initiated by Bates -- the Davidson County Chancery Court proceedings,6 and that ruling has been

* On August 13, 2004, Bates moved for reconsideration and/or permission to seek an interlocutory appeal of Judge
Kurtz’s August 9™ ruling. On August 23, 2004, Judge Kurtz denied the motion to reconsider, but he gave
permission to seek an appeal on the issues he had ruled upon. See Exhibit 6 -- copy of Judge Kurtz’s August 23,
2004 Order. The Court of Appeals, however, refused to accept the interlocutory appeal. See Exhibit 7 -- Court of
Appeals September 1, 2004 Order.

5 Davidson County Chancery Court is the proper venue in which to bring a petition for certiorari to challenge the
actions of the Commissioner in taking possession of Sentinel. See T.C.A. § 45-2-1502(c)(1) and T.C.A. § 27-9-101

et seq.
S By recent order of Judge Kurtz, entered on March 16, 2005 (Exhibit9), a final hearing on whether the

Commissioner exceeded his jurisdiction by acting illegally, arbitrarily or capriciously in taking possession of
Sentinel and finding it insolvent is scheduled for Tuesday, March 29, 2005 in Nashville.



given collateral estoppel effect by the United States District Court for the Middle District of
Tennessee. Bates’ attempt to interject those issues into the June 9™ hearing, ihrough his
“Expanded Objections,” is simply an attempt to obtain from this Court a finding inconsistent
with the rulings of Judge Kurtz and the rulings of Judge Echols. Accordingly, Expanded

Objections #1 and #3 should be stricken.

d) Bates’ “Expanded Objections” Include Matters Already Decided in
This Receivership Action and/or Which are on Appeal

Various of Bates’ “Expanded Objections,” particularly Expanded Objections #2 and #3
object that 1) the Commissioner and Receiver should not use fiduciary assets to operate Sentinel
during the receivership and 2) the Commissioner can seek the Court’s approval of matters only
on a limited number of circumstances set forth in T.C.A. § 45-2-1502 and 1504.

To repeat what has been presented to the Court in the Commissioner’s and Receiver’s
Motion to Alter or Amend and/or Reconsider (filed on March 14, 2005), the Receiver has not
used and will not, absent further order of this Court, use fiduciary assets to operate the Sentinel
receivership. That issue was decided by this Court in its July 19, 2004 order. See Exhibit 10.
Bates’ lodging of his Expanded Objection #2 is nothing more than an attempt to readdress the
Court’s July 19" Order and to object to something that is not happening in the first place.
Accordingly, Expanded Objection #2 should be stricken.

Bates’ Expanded Objection #3, aside from raising constitutional issues already decided
by Judge Kurtz, also objects that the Court is not empowered to approve anything other than
what Bates sets forth as limited situations contained in T.C.A. § 45-2-1501 et seq. In essence,
Bates contends that this Court cannot approve the distribution concerning the Fort Pierce,

Hernando and Tarrant defaults nor can it approve the fee payments to the Receiver and counsel.



Aside from Bates simply being incorrect in his analysis,” it is important to note that this
objection has already been raised and dispensed with by this Court. Back in November 2004, the
Commissioner and the Receiver moved the Court to approve transfer of fiduciary/trustee
positions to successor fiduciaries. Bates objected to that transfer and, in so objecting, admitted
that, from his perspective, what was being transferred were assets of Sentinel Trust Company.
That admission notwithstanding, Bates maintained that the Court was not empowered to
“approve” the transfer of fiduciary positions to successor fiduciaries because, according to Bates,
such empowerment was not set forth in T.C.A. § 45-2-1501 et seq. The Commissioner and
Receiver argued that the Court had the general power to address any matter properly brought
before it, that T.C.A. § 45-2-1504(c) instructed the Commissioner to transfer Sentinel’s fiduciary
positions to a successor fiduciary, and that, particularly in light of Bates’ assertion that those
fiduciary positions were Sentinel assets, T.C.A. 45-2-1504(a) required Court approval before the
fiduciary positions could be transferred. This Court considered those arguments and, through
orders entered on November 15, 2004 and December 1, 2004, approved the transfer of the
Sentinel fiduciary/trustee positions on the non-defaulted bond issues to four different successor
fiduciaries. See Court Orders (without lengthy exhibits) attached as Exhibits 11 and 12.

This Court certified as final, under Rule 54.02 Tenn.R.Civ.P., the orders that addressed
the transfer of the Sentinel fiduciary positions, and Bates has appealed. See Exhibit 13 -- Bates
Notice of Appeal. The exact issue that Bates sets forth in Expanded Objection #3 -- 1.e., what

this Court is or is not “empowered” to approve under T.C.A. § 45-2-1501 et seq. -- is now on

7 As examined later in this Motion, T.C.A. § 45-2-1504(a)(3) specifically requires Court approval of payments of
claims prior to the time at which the Commissioner is to submit a schedule of claims. The disbursement of Fort
Pierce, Hernando and Tarrant funds is a payment of claims to those holding claims to those proceeds, including
bondholders. The payment of the Receiver’s and counsel’s fees are likewise payments of claims from the
receivership estate.



appeal, but Bates has not pursued, much less gained, any stay of proceedings under Rule 62
Tenn.R.Civ.P. Thus, Bates’ attempt to expand his objections to include this issue for hearing on
June 9% is an effort to gain a ruling inconsistent with the Court’s previous rulings and should not
be allowed. Therefore, Expanded Objection #3 should be stricken.

e) Bates’ “Expanded Objections” Should Not Be Allowed to Create a
De Facto Stay of the Receivership Proceedings

As just alluded to, it is important to recognize that what Bates is doing by “expanding”
his objections is attempting to effect a practical stay of the receivership proceedings even though
he chose not to pursue such under Rule 62 Tenn.R.Civ.P. when he appealed the Court’s
Rule 54.02 final® orders. The objections he made prior to filing the “Expanded Objections”
(both verbally at the February 28, 2005 hearing and in Bates’ February 25" filing) were limited,
and, as noted in the Commissioner’s and Receiver’s Motion to Alter or Amend and/or
Reconsider, can be addressed without the need to conduct discovery or wait for the June ot
hearing. Through interjecting the “Expanded Objections,” Bates is attempting to resurrect every
issue he and his lawyers can think of so as to be able to conduct discovery on those matters and
include those matters in the June 9" hearing. This was warned against by Receiver’s counsel at
the February 28, 2005 hearing. See Exhibit 2 at p.25. If the “Expanded Objections” are
allowed, every aspect of the receivership, regardless of whether those matters have been
previously ruled upon, will be set for hearing on June 9, 2005. As a consequence, the Receiver
would be significantly limited in, if not halted from, going forward with the business of
liquidating Sentinel Trust -- this being with no stay of proceedings in place. Thus, Bates would

have achieved the goal of staying the receivership proceedings without having to pursue a stay

8 The Rule 54.02 orders (Exhibits 11 and 12) relate only to the transfer of fiduciary positions to successor
fiduciaries. They do not relate to other matters which must go forward (and, without a stay of proceedings, should
go forward) regarding the liquidation of Sentinel and the addressing of the Sentinel claimants.

10



or, significantly, without posting a bond. For this reason also, the “Expanded Obj ections,” other

than Expanded Objection #4, should be stricken.

2) “Expanded Objections” Should be Overruled

In addition, and in most instances for the same reasons for which they should be stricken,
the “Expanded Objections” should be overruled.

Expanded Objection #1 only sets forth matters that have been previously decided by
Judge Kurtz (e.g., authority of the Commissioner, constitutionality of T.C.A. § 45-2-1501 et seq.,
etc.). It should be overruled for that reason and because it is outside of (and abusive of) this
Court’s March 14™ Order allowing late-filed objections. Expanded Objection #1 also should be
overruled because it is a blatant attempt to effect a stay of proceedings in the receivership action
without having followed the procedures under Rule 62 Tenn.R.Civ.P., including moving for a
stay and posting a bond.’

Expanded Objection #2 maintains that the Commissioner and Receiver should not be able
to use fiduciary assets to pay for the expenses of the Sentinel receivership. This objection should
be overruled because the issue has already been addressed by this Court’s previous July 19, 2004
Order (Exhibit 10). Such an objection might be appropriate if the Receiver was moving for
permission to use fiduciary assets to address receivership expenses, but there is no such motion
pending. To the extent that Bates maintains, through Expanded Objection #2, that fiduciary

assets should not be used to pay receivership expenses, this Expanded Objection should be

? Again referencing the Expanded Objections reveals what the Commissioner and Receiver see as a primary
objective of Bates in making his “Expanded Objections.” In the “Expanded Objections” filing, Bates requests that
this Court exercise its “discretionary power to withhold ruling by retaining all motions under advisement pending
appellate court action.” Exhibit 2 at p. 3. Bates wants a stay of the receivership proceedings. He has not pursued a
stay in the proper fashion of moving for such under Rule 62 and, if successful, posting a bond. Rather, he tries an
“end-run” around Rule 62 by filing the Expanded Objections. Such gamesmanship should be recognized for what it
is and should not be allowed.

11



overruled as being duplicative of Expanded Objection #4. Moreover, Expanded Objection #2
should be overruled because it objects to something that has not occurred -- the Receiver has not
used what it considered or knew to be fiduciary assets to pay Sentinel receivership expenses.
See Commissioner’s and Receiver’s Motion to Alter or Amend and/or Reconsider (filed on
March 14, 2005) at pp. 23-25.

Expanded Objection #3 raises the position that the Court is not empowered to give its
approval to matters transpiring in the Sentinel receivership, except in what Bates characterizes as
limited situations. This Expanded Objection also raises constitutional due process/law of the
land concerns (see Expanded Objection #3(f) at p.5). The portion of this objection which
addresses constitutional issues should be overruled because the constitutional issues have already
been decided through orders of Judge Kurtz and Judge Echols. The remainder of Expanded
Objection #3 should be overruled as an attempt to obtain an inconsistent ruling on matters that
this Court has decided and/or which are on appeal -- an appeal to which Bates chose not to
pursue a stay of proceedings. Moreover, it is clear, as a matter of law, that approval of this Court
as to the distribution/payment of proceeds from the Fort Pierce, Hernando and Tarrant defaulted
bonds is needed under T.C.A. § 45-2-1504(a) -- the distribution addressing the payment (prior to
the filing of the Commissioner’s determination of claims) of claims to those defaulted bond
proceeds for 1) Sentinel fees, 2) amounts owed to the Pooled Fiduciary Account and 3) claims
from bondholders. Likewise, the pending Fee Approval Motion (which seeks payment of a
claim of receivership expenses under T.C.A. § 45-2-1502(f)) is a matter that would require Court
approval under T.C.A. §45-2-1504(a). Accordingly, Expanded Objection #3 should be

overruled.

12



Expanded Objection #4 states that payments of receivership expenses should not be made
from funds held in trust or from fiduciary assets. This objection is the only one of Bates’
“Expanded Objections” that complies with the Court’s March 14" Order (Exhibit1) which
allowed a late-filed written objection of the oral objection lodged at the hearing on February 28,
2005 as to the Fee Approval Motion. To that extent, the Commissioner and Receiver incorporate
the position set forth in their Motion to Alter or Amend and/or Reconsider (filed on March 14,
2005) as to why that objection does not warrant discovery or a June 9™ hearing and should be
overruled -- see Motion to Alter or Amend and/or Reconsider at pp. 23-25.

Expanded Objection #5 is the last of Bates’ “Expanded Objections.” It objects to the
amount of fees, set forth in the Fee Approval Motion, being sought by Receiver’s counsel,
Wyatt, Tarrant & Combs, LLP (“WTC”), and it further objects to the payment of the fees
requested by the firm of Waller, Lansden, Dortch & Davis and by James A. Skinner based upon
an assertion of a conflict of interest. Because this objection is beyond what the Court allowed in
its March 14" Order, it should be overruled. In addition, there are numerous other reasons why
this objection should be overruled. First, as to the contention that Waller, Lansden and
Mr. Skinner have a conflict of interest, Bates maintains that, because Waller, Lansden and
Mr. Skinner worked for Sentinel Trust prior to the receivership, it would be a conflict of interest
for them to continue to work for Sentinel Trust after the institution of the receivership. Simply
put, a conflict of interest does not exist because Waller, Lansden and Mr. Skinner still have the
same client -- Sentinel Trust. Under T.C.A. § 45-2-1502(b)(2), when the Commissioner took
possession of Sentinel, he became vested with full and exclusive power of management of
Sentinel. He and his appointed Receiver step into the shoes and otherwise become Sentinel Trust

Company. In providing the services giving rise to the fees for which approval is being sought,

13



the Waller, Lansden firm and Mr. Skinner have been working for Sentinel Trust Company, albeit
Sentinel Trust Company, in Liquidation. Accordingly, no conflict exists because Waller,
Lansden and Mr. Skinner are working for the same entity that they were prior to May 18, 2004 --
Sentinel Trust.' Bates’ objection on that point does not justify discovery or an evidentiary
hearing and should be overruled. Also, it should be noted that previous fee approval motions
filed by the Receiver (see Collective Exhibit 14 -- December 7, 2004 and January 14, 2005 fee
approval motions) have set forth fees for Waller, Lansden and for Mr. Skinner, and Bates did not
object to those fee approval motions. It is only in the context of an “Expanded Objection,” at a
time when Bates perceives the opportunity to accomplish unrelated and improper matters (such
as securing a de facto stay of the receivership proceedings), that one sees the objection.

Bates objects to the amount of WTC fees and states that it would be improbable that
WTC could have billed 158 hours in December 2004. Bates is further dismissive of the amount
of time that WTC spent on the Sentinel matter in December by contending that the transfer of the
fiduciary positions had already occurred and that, because of the holidays, Bates was sure that
the WTC lawyers would not be working as much. See Expanded Objections at p. 6. Bates is

incorrect on all of what he contends.'' But, what is more fundamental is that Bates’ objections to

1% It is interesting, and it belies Bates’ motivation in objecting only to the Waller, Lansden and Skinner fees, that
numerous other persons/entities had provided services to Sentinel prior to institution of the receivership and have
continued to represent Sentinel after the institution of the receivership. It appears that Bates is being selective in his
objections against Waller, Lansden and Mr. Skinner because none of the others who have provided services both
pre- and post-receivership appear in his Expanded Objection #5.

1 As can be seen from the summaries of WTC’s fees filed with the Court, in December 2004, WTC worked on
fifteen (15) separate Sentinel matters, fourteen (14) of which were on defaulted bond recovery matters. The
majority of the WTC billing occurred on the general Sentinel receivership matter, which in December 2004 involved
a December 1, 2004 hearing in Hohenwald on various motions, a December 15, 2004 hearing in Hohenwald on
various matters, the finalization of numerous matters in anticipation of and completion of the December 15, 2004
transfer of fiduciary positions and in conducting research, document review and other related matters concerning
potential third-party actions. The WTC work on the defaulted bonds during December 2004 included the drafting
and presentation of numerous motions seeking approval of distributions which were heard on December 15, 2004
and also included continued efforts and coordination with local counsel in pursuing the default bond matters and
other related matters. WTC stands by the billing submitted under seal to the Court as setting forth ample

14



the amount billed by WTC for December 2004 do not justify discovery or a June 9™ evidentiary
hearing. Rather, what is called for, if Bates’ objection as to WTC billings stands, is following
what has been the procedure since July 2004. Detailed billings are submitted to the Court for it
to review. Objections can be filed, and if, in light of those objections, the Court finds the
amounts to be excessive or unreasonable, then WTC stands ready to adjust that portion of the fee
approval motion accordingly.

For these reasons, Bates’ Expanded Objection #5 should be overruled.

IV. CONCLUSION

For the reasons presented, the Commissioner and Receiver request that:
1) All of Bates” “Expanded Objections,” except Expanded Objection #4, be stricken;
and/or
2) All of Bates’ “Expanded Objections,” including Expanded Objection #4, be
overruled.
Reference is also made to the Commissioner’s and Receiver’s Motion to Alter or Amend and/or
Reconsider filed on March 14, 2005 as being in support of the relief requested in this Motion.

NOTICE OF SETTING MOTION FOR ORAL ARGUMENT

THIS MOTION WILL BE SET FOR ORAL ARGUMENT BEFORE THE COURT
IN HOHENWALD, LEWIS COUNTY, TENNESSEE ON
MONDAY, MARCH 28, 2005 AT 9:00 A.M.

justification for the fees charged. But, so as to leave no doubt, contrary to Bates’ statement, December 2004 was a
busy month which required quite a bit of legal work on behalf of the Sentinel receivership.
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Respectfully submitted,

T s b Mo foblen (C) & Pt
Jdnet M. Kleinfelter J 7 f,y/ r2cnr o )
Office of the Attorney General
Financial Division
425 5™ Avenue North
P.O. Box 20207
Nashville, TN 37243

Counsel for Commissioner Kevin P. Lavender

] (Graham Matherne, BPR #11294
Wyatt, Tarrant & Combs, LLP
2525 West End Avenue, Suite 1500
Nashville, TN 37203-1423

(615) 244-0020

Counsel for Jeanne Barnes Bryant and
Receivership Management, Inc., Receiver
of Sentinel Company, in Liquidation
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CERTIFICATE OF SERVICE

This is to certify that on March &/ g , 2005 a copy of the foregoing Motion has been

sent by First Class U.S. Mail, postage paid, to:

James S. Chase

John A. Decker

900 South Gay Street, Suite 2000
Hunton & Williams LLP

P.O. Box 951

Knoxville, TN 37901

Donald Schwendimann
306 W. Main Street
P.O. Box 366
Hohenwald, TN 38462

David D. Peluso
106 East Main Street
Hohenwald, TN 38462

William B. Hubbard

Weed, Hubbard, Berry & Doughty
SunTrust Bank Bldg., Suite 1420
201 Fourth Avenue North
Nashville, TN 37219

45278935.1

Carrol Kilgore

Branstetter, Kilgore, Stranch & Jennings
227 Second Avenue North

4™ Floor

Nashville, TN 37201

Larry Stewart

Stokes, Bartholomew, Evans & Petree
424 Church Street, Suite 2800
Nashville, TN 37219

James S. Hereford, Jr.

310 W. College Street

P.O. Box 802

Fayetteville, TN 37334-0802

Diana M. Thimmig

Roetzel & Andress

1375 East Ninth Street

One Cleveland Center, Ninth Floor
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IN THE CHANCERY COURT OF LEWIS COUNTY
AT HOHENWALD, TENNESSEE

FILED

AT L3I ocLockBm.
MAR 1 8 2005

JANET WILLIAMS, CLERK & MASTER
BYM

ORDER SCHEDULING HEARING ON OBJECTIONS TO RECEIVER’S MOTION
FOR APPROVAL OF FINAL DISTRIBUTIONS FOR FORT PIERCE, FLORIDA,
HERNANDO COUNTY, FLORIDA AND TARRANT COUNTY, TEXAS BOND ISSUES
AND TO RECEIVER’S MOTION FOR APPROVAL OF RECEIVER. OUTSIDE

COUNSEL AND THIRD PARTY CONTRACTOR’S FEES

In Re: Sentine] Trust Company

Case No. 4781

Pendjug before the Court are the Sentinel Trust Receiver’s Motions (filed February 17,
2005) secking approval of final distribution of funds related to three defaunlted bond issues
known as the Fort Pierce, Florida Bond Issue, the Hernando County, Florida Bond Issue and the
Tarrant County, Texas Bond Issue. Also pending before the Court is the Sentinel Trust
Receiver’s Motion for Approval of Receiver, Outside Counsel and Third Party Contractor’s Fees
(filed February 17, 2005). On February 25, 2005 “Objections of Danny N. Bates et al.! 1o
Motions of Receiver for Approval of Expenditures and Disbursements re: Fort Pierce, Florida
and Hernando County, Florida and Tarrant County, Texas Bond Issues” were filed. On February
28, 2005, these motions came before the Court for hearing. A1 that time counsel for
Respondents, made oral objection to the Court concerning the Receiver’s Motion for Approval of
Receiver, Outside Counsel and Third Party Contractor’s Fees, said objection being that

Respondents assert that payment of those fees was going to made from fiduciary assets.

' The individuals making this filing are herein referred to, as they did in their filing, as
“Respondents.”

EXHIBIT
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Upon consideration of the matters before it, the Court finds that a hearing is needed as to
the objections made by the Respondents. Accordingly, the Court ORDERS as follows:
1. an evidentiary hearing will be set for June 9, 2005 concerning the objections of

the Respondents to the Receiver’s Motions as noted herein;

A%

Respondents will have two weeks to file with the Court, and serve counsel with,
the written form of the objections lfodged orally at the February 28, 2005 hearing
concertiing Receiver’s Motion for Approval of Receiver, Outside Counsel and
Third Party Contractor’s fees; and

3. the Respondents and the Receiver will be able to conduct reciprocal discovery but
that discovery will be limited as to the topic matter of Respondent’s objections

which are sct for hearing on June 9, 2005.

It is so ORDERED, this the /4" day of'.’vtﬁh, 2005.

N oA Do

Hon. B6nald P. Harris

Submitted for Approval

A Al Tl
¥Araham Matherne, #11294
WYATT, TARRANT & COMBS, LLP
2525 West End Avenue, Suite 1500
Nashwville, Tennessee 37203-1423.
(615) 244-0020
Counsel for Jeanne Barnes Brvant and
Receivership Management, Inc., Receiver
of Sentinel Trusr Company, in Liquidation




CERTIFICATE OF SERVICE

This is to certify that on March 3 ﬁf: 2005, a copy of the foregoing Order has been sent

via First Class U.S. Mail, postage prepaid to:

Janet M. Kleinfelter

Semor Counsel

Office of the Attorney General
Financial Division

425 5Sth Avenue North

P.O. Box 20207

Nashville, TN 37243

Donald Schwendimann
306 W. Main Street
P.Q., Box 366
Hohenwald, TN 38462

David D. Peluso
106 East Main Street
Hohenwald, TN 38462

William B. Hubbard

Weed, Hubbard, Berry & Doughty
SunTrust Bank Bldg., Suite 1420
201 Fourth Avenue North
Nashville, TN 37219

James S. Chase

John A. Decker

Hunton & Williams LLP

900 South Gay Street, Suite 2000
P.O. Box 951

Knoxville, TN 37901

45278198.1

Carrol Kilgore

Branstetter, Kilgore, Stranch & Jennings
227 Second Avenue North

4™ Floor

Nashville, TN 37201

Larry Stewart
Stokes, Bartholomew, Evans & Petree

424 Church Street, Suite 2800
Nashville, TN 37219

James S. Hereford, Jr.

310 W. College Street

P.O. Box 802

Fayetteville, TN 37334-0802

Diana M. Thimmig

Roetzel & Andress

1375 East Ninth Street

One Cleveland Center, Ninth Floor
Cleveland, OH 44114

] o b Pl Tl

J. §7Aham Matherne
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IN THE CIRCUIT COURT OF LEWIS COUNTY
AT HOHENWALD, TENNESSEE

In Re: Sentinel Trust Company ) Case No. 4781
)

February 28, 2005

Lewis County Courthouse
Hohenwald, Tennessee

The above-entitled matter came on for hearing
at 9:53 a.m., before:

THE HONORABLE DON P. HARRIS
Circuit Court Judge

ANDERSON Court REPORTING
Route 1, Box 254B1l
Linden, TN 37096

(0) 931.589.3839
(F) 931.589.2778
E-mail: Stephensharo@aol.com
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APPEARANCES :

On behalf of Jeanne Barnes Brvant and Receivership
Management, Inc., Receiver of Sentinel Trust:

J. GRAHAM MATHERNE

WYATT, TARRANT & COMBS

2525 West End Avenue, Suite 1500
Nashville, Tennessee 37203-1423
Phone 615.244.0020

On behalf of Bates:

DON SCHWENDIMANN

Attorney at Law

306 W. Main Street

P.O. Box 366

Hohenwald, Tennessee 38462




Witness

[NONE]
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PROCEEDINGS
(9:53 a.m.)

MR. MATHERNE: Your Honor, we have several
motions pending before the Court. Absent instructions
from the court, I would like to just launch into them.

The principle bulk of the motions before the
Court, there are four that request the Court to approve
final distributions with regards to collateral that has
been brought back in on several defaulted bond situations.

We are also asking in regards to those motions
that the Court also instruct the bondholders with regards
to further claims to submit those claims into the Sentinel
Receivership proof of claim process.

Your Honor, the background of this is that the
Department of Financial Institutions took over Sentinel
Trust Company back in May of last year. There was then
followed up 30 days later with regards to a Notice of
Insolvency in regards to the company.

The Receiver was appointed. In fact, back in
May the Receiver was appointed, and the Receiver has been
forging on in the Receivership doing many tasks, coming to
this Court regularly with regards to circumstances.

And we have -- of recent vintage, we brought a
couple prior to this one seeking the type of relief that

we're asking today for in relation to the approval of
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final distributions.

The Court under the statutory framework is
empowered with the right to approve distributions of all
assets of the compahy over $500. We've come to the Court
particularly with regards to these types of motions under
that authority and with that request and relief sought.

Your Honor, the first one -- I think that if the
Court does not have an order I would go through -- then
the first one is a Thompson Place motion.

Thompson Place is a piece of property in
Davidson County that was a subsidized income housing
development that fell into default, made some periodic
payments with regards to the bond issue that had been
issued to finance the upgrade of the property, etcetera.
And had but, nonetheless, could not make the principal and
interest obligations and fell into default.

We were at a point in time when the Receivership
was instituted that that was in default. We forged on,
got bids, got appraisals as set forth in the papers, Your
Honor, and have made a sale of that with the Court's
approval. We came back. Exhibit A was the Order
approving the sale of the property.

And then moving forwards with regards to the
presentation before the Court, we are simply asking that

the Court order that the distribution of the proceeds
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allow for a small amount of pre-Receivership attorney's
fees, allow for amounts expended by attorneys after the
Receivership in relation to the closing and attendant
matters.

And then, Your Honor, unless I am corrected, I
think that that is all the expenses that are attendant to
this particular one. The remainder to be distributed to
the bondholders, Your Honor.

We would note, Your Honor, that we have given
notice of this petition with regards to the request made
in to all the bondholders of the Thompson Place property,
as well as to all of the other parties shown on the
Certificate of Service.

JUDGE HARRIS: There anyone here with interests
in that?

Okay, submit your Order.

MR. MATHERNE: Thank you, Your Honor.

JUDGE-HARRIS: Well, we're looking for motions.
He's apparently filed a bunch of motions that I've R--

COURT CLERK: Here's some.

JUDGE HARRIS: Well, put them up here on the
side where I can get them. (Pause)

MR. MATHERNE: Your Honor, do you have one that
I can turn to that one?

JUDGE HARRIS: What's the one you have?
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COURT CLERK: Motion for Approval of Final
Distributions from Nashville Thompson Place -

MR. MATHERNE: That was the one we just covered.

COURT CLERK: Motion for Approval of Receiver
outside --

MR. MATHERNE: That is another one, but, Ms.
Clerk, it might be -- I don't know that the Thompson Place
one was that thick.

Are there some in between?

COURT CLERK: And the Thompson Place has --

MR. MATHERNE: That's one we've --

Your Honor, Tarrant County involves a bond issue
that was sent to market. Sentinel Trust was the
indentured trustee to that issue. It related to the
financing purchase of a doctors' hospital in Tarrant
County, Texas. That entity fell into default very soon
into its history. We have progressed with a number of
things and would ask the Court for several points of
relief in this motion.

Number one, we have an outstanding settlement
that we would want the Court to be aware of and approve.
Assuming that approval, Your Honor, then we have all of
the proceeds of the collateral that would be realized from
the Tarrant County bond issue and we would then be in the

same motion being asked the Court to approve the
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distribution as set forth in the schedules to that motion
to pay off accrued fees and matters that are of record
before the Receivership was instituted, as well as
expenses and matters accruing after the Receivership.

JUDGE HARRIS: (Pause) Okay. Anyorne here
interested -- now what is it you want me to -- a
settlement you want me to approve?

MR. MATHERNE: Well, that's the first aspect of
it, Your Honor. Yes, Your Honqr, there was a settlement
that has been reached in principle. And attached as
Exhibit A is the approved settlement document and release
agreement between the Sentinel Trust Receivership and an
entity known as Tri-Health. Tri-Health was an entity that
alleged it was owed a fair amount of money arising out of
services it said that it had rendered to the Texas
Receivership down in Tarrant County.

There was from the sale of the proceeds of the
collateral down in Texas $900,000 held back down in Texas
to address that outstanding claim of Tri-Health. That has
been negotiated to a settlement, Your Honor. And the give
and take and the circumstances surrounding that are set
forth in the papers.

But basically, Your Honor, we are at a point
where we are recommending if the Court would approve the

settlement that would allow $262,000 of that nine hundred
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to be released back to the Sentinel Trust Receivership.
The remainder being in settlement of the all claims that
Tri-Health had asserted in those Texas bankruptcy
proceedings.

That's the first part of this motion, Your
Honor.

JUDGE HARRIS: Okay.

MR. MATHERNE: I do not think that that portion
I have any objection to.

The second portion is that, assuming we have
that $262,000 in, we know the amount that we have. Now to
turn around and pay the expenses that have accrued and
address what residual payments there would be to
bondholders, the holders of the bond issues from this
Texas county.

JUDGE HARRIS: Three and a half cents on the
dollar.

MR. MATHERNE: It is not a good pay out, Your
Honor. And I think that that is -- that there are a
cluster of reasons in regards to that that can be
explained and spoken about here today. But it is not a
good result.

Unfortunately we have brought to this Court
worse results in regards to the Sentinel Trust insolvency.

And we have some just about as bad.
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JUDGE HARRIS: 1Is there anyone wants to be heard
on this issue?

MR. SCHWENDIMANN: Yes, Your Honor. I'm here on
behalf of the corporation and its Board of Directors to
oppose the distribution and the numbers that the Receiver
is giving the Court.

In point of fact, the Receiver is asking the
Court to put its informater on the conversion or
misapplication of trust funds. And they have understated
what should be returned to the pooled account by 1.2
million dollars.

MR. MATHERNE: That is blatantly false.

JUDGE HARRIS: I would like to hear the
explanation.

MR. SCHWENDIMANN: Do what, Your Honor?

JUDGE HARRIS: You want to explain that?

MR. SCHWENDIMANN: Yes.

There was a Response filed Friday afternoon,
Your Honor, of objections of Mr. Bates and other Board
members to the three motions that deal with Fort Pierce,
Florida; Hernando County, Florida; and Tarrant County,
Texas.

The first thing I want to bring your attention
to is Exhibit A of that objection. Let me see if I can --

on my copy it's actually at the back. It is Trust
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Department Controlled Account open invoices as of May
11th, 2004.

This is, I believe, about seven days before the
Commissioner seized control of Sentinel Trust Company.
These records of the company itself show that with regard
to Fort Pierce --

MR. MATHERNE: Are you going to talk about Fort
Pierce or are you just going to focus on Tarrant?

MR. SCHWENDIMANN: Well, I was going to cover
all three, Your Honor, if that's all right while I'm up --

JUDGE HARRIS: Let's move one step further.
What do we need to do?

We're not ready to have a hearing about this
today; are we?

MR. MATHERNE: Well, Your Honor, Ibdon't think
there's a need for a hearing.

MR. SCHWENDIMANN: Well, we think there is very
much a need for a hearing, Your Honor.

JUDGE HARRIS: Okay.

MR. SCHWENDIMANN: And that the Receiver is
about -- I don't want to go too far here. But I'll stick
to what I said, misapplying or converting trust funds for
ultimately its own benefit.

MR. MATHERNE: Would you explain how that's to

our own benefit, Mr. Don?
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JUDGE HARRIS: Go ahead.

MR. SCHWENDIMANN: All right. As of May 11th,
2004, Your Honor, this Exhibit A showed overdraft charges
through April to be $305,209.87 for Fort Pierce.

JUDGE HARRIS: Wait a minute now.

MR. SCHWENDIMANN: And I'm reading from
Paragraph 3 of the objections filed Friday afternoon, page
2.

And I would emphasize to the Court these are
records of the corporation. They were there when the
Receiver took over and they should be there now.

It shows an overdraft through April of
$739,588.12 for Hernando County, and $871,480.98 for
Tarrant County.

Now part of Sentinel's schedule of fees and
expenses and charges was that for each overdraft there was
applied a one and one half percent per month compounded
interest rate. So when you add those, Fort Pierce has a
resulting overdraft through December 31st --

JUDGE HARRIS: What are you calling an
overdraft?

MR. SCHWENDIMANN: Let me put it this way.
Sentinel Trust was a corporate trustee for various bond
issues, many of which were highly speculative, in some

cases almost like junk bonds.
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When one of those bond issues went in default,
then as trustee it was the obligation of Sentinel Trust to
work that default out. It employed attorneys. Other
professional people tried to keep the business going so
that there could be a sale for the highest possible value.

Now in expending funds for lawyers, accountants,
experts in various fields, that created an overdraft in
the pooled account of all of Sentinel's accounts as to
that one issue. But rarely if ever more than the value
ultimately realized when the workout was completed.

So when I speak of an overdraft here, I'm
talking about monies that had been expended from the
pooled trust account to work out the Fort Pierce default,
the Hernando County default, and the Tarrant County, Texas
default.

JUDGE HARRIS: Okay.

MR. SCHWENDIMANN: When those are worked out,
those funds first have to go back into the pooled account
or else holders of non-defaulting issues pay for holders
of defaulting issues.

So what the Receiver is doing here today is
understating those overdrafts, which are clearly a matter
of corporate records. And by so doing effectively, if not
intentionally, they're hiding 1.2 million dollars from the

Court.
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Those overdrafts with the one and a half percent
monthly charge from May through December total
$2,158,667.67. But Mr. Matherne, on behalf of the
Receiver, is representing to the Court today that those
overdrafts total considerably less, in fact, $1,193,000
less.

So when they reimburse the pooled account for
less than is actually due it, they create a fund over here
of 1.2 million dollars roughly that they can use for
something else down the road.

Now I don't know if that's supposed to be a --

JUDGE HARRIS: Somewhere you --

MR. MATHERNE: Don, could I have a stab at this?

JUDGE HARRIS: 1I'm dense, but I just don't --

MR. SCHWENDIMANN: No, itJS just --

MR. MATHERNE: Could I have a stab at this?

JUDGE HARRIS: I sort of understand that they
paid out monies. That's what you call that overdraft?

MR. SCHWENDIMANN: Right. The corporation has.

And then secondly they're trying to get the
Court to approve their fees out of trust funds, not out of
corporate assets. And when this corporation was taken
over, it didn't owe anybody. It didn't owe a penny to
anyone.

Their fees, we submit, must come from corporate
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assets, not from trust funds.

Section 507 of the Tennessee Uniform Trust Code
says that trust property is not subject to personal
obligations of the trustee even if the trustee becomes
insolvent or bankrupt.

But that's exactly what they're doing. They'ré
asking the Court to approve their fees and expenses out of
trust funds. That's what they accused Mr. Bates of doing,
which he wasn't doing, but now they're doing and have done
and successfully up until this point.

These monies that are derived from the workouts,
settlements of these defaulted issues must go back into
the pooled fund. BAnd we say why the rush until all of
this is done so that the holders of non-defaulting bonds
don't suffer the same consequences as people who made the
wrong investment.

JUDGE HARRIS: Okay. You want to tell me what
you think this is about?

MR. MATHERNE: Well, Your Honor, there is much
to comment upon. A total denial of this whole statement
might be in order. I don't think there is very much
truthful in any of it. So let that stand for the record.

He's impugned my client; he's impugned the
Commissioner of Financial Institutions in his comments . I

deny them categorically and emphatically.
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MR. SCHWENDIMANN: Well, let me say this. The
Receiver has given Sentinel's to SunTrust from which this
Commissioner came. That was his immediately preceding
employer.

MR. MATHERNE: The Commissioner has done nothing
of the sort, Your Honor.

We've been before this Court numerous times in
front of Judge Davies, working every one of these issues
out. And Mr. Schwendimann feels comfortable enough to
mislead this Court. That's fine.

But what is happening here, Your Honor, is that
there is a shortfall of a magnitude of about eight million
dollars, perhaps onward to ten million, in a pooled
fiduciary account.

The results of that have been under
investigation and have been long lived with regards to the
actions of the Bates' family. So we're investigating that
and, indeed, that is going to be.part of the Motion to
Quash here in a little while.

But what at least a large material portion of
that eleven million dollar shortfall relates to the
circumstances of the Bates allowing withdrawals from a
pooled fiduciary account to pay for the expenses of a non-
related defaulted bond issue.

Their theory and Mr. Schwendimann has said
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rarely, if ever, I don't know how much truth there is into
that. We'll investigate and find out. But in several
instances I'm aware of those overdrafts well exceeded the
amount of the collateral value.

There are many options that a trustee could do.
Take a line of credit out, not go beyond the reserve debt
reserves, the other funds that are held back. They chose
to divert funds from a pooled fiduciary account to pay for
the expenses incurred on a non-related default bond
issues.

And that has resulted in a large shortfall. And
that has resulted in the insolvency of the company. And
that has resulted in the Commissioner of Financial
Institutions being forced to take possession of this
enterprise.

Now that's just some history, Your Honor. Here
today we're here in relation to four bond issues, one of
which was not contested. What we really do -- if you look
at what is stated in their objections, they actually agree
with some of our calculations. When you look at it, what
they don't agree is two things.

Number one is that they don't think that the
fees and expenses and default termination fees that they
accrued on their own books should be taken as a payment to

Sentinel Trust.
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They did it in the past. When they were in
charge, they would take fees. As collateral would come
in, they would take default administration fees. They
would take their fiduciary fees that had been accruing
over the course of the default. And now that money comes
in from the sale of the building or the land. They take
those fees.

Now they're saying that we should not do that.
They're saying that because they want all of this money to
work back and try to shorten the shortfall in the
fiduciary account. And we have a plan to do exactly that.

The second thing that they don't like is that
they think that interest components in regards to the
computations should not be allowed.

But they say that in a context really where,
when you look at an attachment to this submission, they
admit that that's exactly what's appropriate to be done is
that the one and a half percent per month charge on the
outstanding overdraft is a charge. It is a fee of
Sentinel Trust charged against the defaulted bond issue.
And it is --

JUDGE HARRIS: We're not going to be able to
resolve this today.

Do you object to the settlement?

MR. SCHWENDIMANN: Which settlement is that? I
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think there's --

MR. MATHERNE: Just the application of funds,
Your Honor.

JUDGE HARRIS: A settlement we can approve with
try -- so let's do that. And let's set this -- it's going
to take some study by someone to understand what you all
are talking about.

Can we agree that we can present witnesses?

MR. SCHWENDIMANN: If that's what we need to do,
Your Honor.

MR. MATHERNE: Well, he's trying to quash
Discovery otherwise. So I'd like to know exactly -- you
know, if he's going to be presenting witnesses, I'd like
to take Mr. Bates' deposition prior to the hearing.

When are you going to offer them up?

MR. SCHWENDIMANN: We're going to let the Judge
make that ruling, Mr. Matherne.

MR. MATHERNE: Okay.

JUDGE HARRIS: Well, I tell you if we're going
to do it that way, then we ought to treat it like a
lawsuit.

MR. SCHWENDIMANN: And that's our position
today, Your Honor. It's never been treated like a lawsuit
as it should have been.

Thankfully I deleted something I had in my
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Motion to Quash, but in point of fact --

JUDGE HARRIS: Would you go get me some dates
from Ms. Rhonda, as many as she can give me?

MR. SCHWENDIMANN: In point of fact, they've
walked in here --

JUDGE HARRIS: From now until as far as she's
got them.

MR. SCHWENDIMANN : -- stood up, made a few
statements, and the Judge signed off.

JUDGE HARRIS: Well, that's_ the reason I say is
anybody here wants to be heard because I -- I mean we
typically don't understand these --

MR. MATHERNE: Your Honor, there were two
motions identical to Tarrant County and Fort Pierce and
Hernando. They were served on the Bates. They had no
objections. And that was within a month to six weeks ago.
They weren't here objecting. They didn't even show up.
So those orders went down fine.

And those orders have resulted in the actual
disbursement of monies to bondholders and the
circumstances relating to the relief requested.

But, Your Honor, to sit here and say this is a
circumstance where we've just danced in and danced out is

totally --

JUDGE HARRIS: Well, we're not going to argue
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today. We're going to come back and treat it like a
lawsuit. 1In fact, I guess we could treat your motion like
a complaint and then you can answer it or vice-versa. I
don't know.

MR. SCHWENDIMANN: If that's going to be our

complaint, Your Honor, we'd certainly need time to amend

it.

MR. MATHERNE: Your Honor, this is a
Receivership action. It does not afford itself to -- I
mean again the Court -- and we're not trying to say we're

not going to answer whatever and we're not going to
conduct Discovery.

JUDGE HARRIS: Well, how are we going to get the
issues out that the two of you have? That's the --

MR. MATHERNE: Your Honor, I think that the
issue focuses on two things. Number one is whether
interest component charged is to be allowed to be taken by
the company, because it was charged by the compahny, or
whether it needs to go to the pooled fund.

And number two as to whether the charges before
the Receivership accrued and made by former management are
to be allowed --

JUDGE HARRIS: Now that's what I say. 1It's
going to take longer than we have today.

When you say the finterest component ,¥ I don't
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know what you're talking about.

MR. MATHERNE: Well, it is shown on Exhibit B to
our petition, to our motion.

MR. SCHWENDIMANN: That's a penalty, Your Honor.
That's part of Sentinel's schedule of fees and charges.

It does not go back to the company. It goes to the pooled
trust fund.

And Mr. Matherne either refuses or cannot
distinguish between the corporation and the trust account.

JUDGE HARRIS: Well, we're going to get a date
to hear this and then both of you can get to it. And
she's going to get as many dates as there are.

MR. MATHERNE: Would you like to go ahead
through the Motion to Quash, Your Honor?

JUDGE HARRIS: Yes.

MR. MATHERNE: Oh, Your Honor, there was one
other motion that I was moving on and that's the motion
for fees. There was not an objection lodged with that
motion, or that I'm aware of.

MR. SCHWENDIMANN: We would ask that that be
deferred, Your Honor, until the Court has had an
opportunity to hear all of this.

JUDGE HARRIS: Okay.

MR. SCHWENDIMANN: Because again our contention

is that they're taking monies from trust accounts.
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MR. MATHERNE: Your Honor, that is so paper
thin.

JUDGE HARRIS: Well, it won't hurt to hear it
all together.

MR. MATHERNE: These are fees that are being
expended that have already in relation to matters that
have been done for a long time. And it's needed to keep
going in regards to payment --

JUDGE HARRIS: Well, if he's objecting to it,
I'm going to set it for hearing with the other.

MR. MATHERNE: All right, sir.

JUDGE HARRIS: Motion to Quash.

MR. SCHWENDIMANN: If Your Honor please, in this
matter I represent Danny N. Bates, Deanna June Bates, and
Clifton Todd Bates. Danny N. Bates is the controlling
shareholder of Sentinel Trust Company and owns almost all
of the stock. Clifton Todd Bates is his son and was a
member of the Board of Directors. And Deanna June Bates
is his wife.

Despite the fact that there has never been an
action filed in a Tennessee court, only this notice to the
Court of seizing Sentinel Trust and then going to the
Judge for approval of certain orders, the statutory
scheme, let me point out, Your Honor, even provides that

the Commissioner can liquidate a company with but the ex-
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parte approval of the court under the scheme by which they
are in this court today and have been since May.

Mr. Matherne has noticed Danny Bates, Todd
Bates, and Deanna June Bates to take document depositions.
I have filed a Motion to Quash the subpoenas in relation
thereto because primarily there is no action pending.

JUDGE HARRIS: Well, there is now; is there not?

MR. SCHWENDIMANN: Well, and, Your Honor, if
this kind of opens the doors and gives them the right to
get Discovery, issue subpoenas, find out what these people
have been doing with the corporate assets and the trust
funds for the last eight months, then probably I can
withdraw the Motion to Quash.

JUDGE HARRIS: Well, I think it does with regard
at least to the issues that are relating to these three
bond issues or whatever. And it may be that anything
relevant to that, it may be that that opens the door to
everything. I don't know.

MR. SCHWENDIMANN: Well, if the Court could give.
us a ruling to that effect, then so that we can just go
from there.

MR. MATHERNE: Your Honor, again my -- what I
feel needs to be stressed is that this is a Receivership
action that involves searching out, finding assets for the

distribution to the claimants of the estate.
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JUDGE HARRIS: Well, that's sort of the same
thing that Mr. Schwendimann is asserting in behalf of his
clients.

MR. MATHERNE: I do not follow that as being his
asgertion. As far as the Motion to Quash, they just don't
want to turn over documents that will assist us in finding
assets to distribute to the claimants of the estate. And
that's quite clear.

But to the extent that he is saying that now we
have a lawsuit, Your Honor, that seems to be the main
thrust of their argument is that there is no lawsuit here.

Your Honor, I mean we're going to follow this
Court's instructions with regards to the nature of the
Discovery and the hearing that it wants to set. But to
the extent that -- I give only due deference to the
imagination of Mr. Bates and his counsel as to what that
will entail.

And we'll be embroiled and spinning out into
Discovery and side litigation that is not in the best
interests of the claimants of this estate. It is not in
the best interests of the bondholders that need to be
paid. It is not in the best interests of shortening up
the eleven million dollar shortfall in a pooled fiduciary
account that the Bates saw happen.

MR. SCHWENDIMANN: Your Honor, may I just remind
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the Court of his recklesgsness?

He started out saying an eight million
shortfall. Now it's eleven. The books and records show
when this Receiver, this Commissioner -- let me correct --
took over, the audited shortfall was 7.18 million dollars.

They have taken in 7.8 million dollars since
then. Now that takes some creation to get to an eight to
eleven million dollar shortfall.

MR. MATHERNE: Your Honor, all this has been
submitted and is of record with this Court and/or with
regards to the other courts.

He's trying to challenge our action, Your Honor.
That's the basic modus operandi of his argument and of his
client's instructions is challenge our actions.

There is a venue for that, a statutory venue,
and that's up in Davidson County, where they have filed a
petition for cert. They don't want to go forward with it,
but they have filed it. That's where you challenge the
Commissioner's actions.

And that's statutory, Your Honor. And every
court that has addressed that has so found, including this
court by reference to a transcript that I can provide the
Court tomorrow.

Now they, the challenge to the Commissioner's

actions, that's really where they're at. They need to go
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where the statute directs them.

MR. SCHWENDIMANN: Your Honor, that's what --

MR. MATHERNE: That's where a lawsuit is --

MR. SCHWENDIMANN: I understand --

MR. MATHERNE: They started it.

MR. SCHWENDIMANN: I understand in regard he's
not wanting me to talk, but that's what Sentinel tried to
do.

Employing the Administrative Procedures Act,
they correctly asked for a hearing before the Commissioner
in May. The Commissioner could not afford them a hearing
until tentatively in October, by which time they had
already raided this corporation and destroyed its
business.

MR. MATHERNE: That is incorrect, Your Honor.

MR. SCHWENDIMANN: And that's why they went
straight to Davidson County Chancery Court. They could
not -- the state would not afford this corporation the
remedy that its own law sets out.

MR. MATHERNE: That is incorrect, Your Honor.
But I don't know that -- my concern --

JUDGE HARRIS: Well, I will allow -~ I think the
motion and the objection are adversarial in nature.

We'll have a hearing on it, and I think you're

entitled to reciprocal Discovery with regard to those
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motions.

MR. SCHWENDIMANN: All right, Your Honor.

MR. MATHERNE: So the Motion to Quash?

JUDGE HARRIS: 1Is denied to that extent.

MR. MATHERNE: So, Your Honor, the Motion to
Quash was in regards to documents that assist the
Receivership now.

When you say #to that extent,$ I think what I'm
going to hear from my brother, Mr. Schwendimann, is that
you can talk about these three bond issues and that's all.

Is that the Court's ruling?

Because this is on a separate track, Your Honor.
The subpoenas were issued to assist us to try to locate
assets. And if you look at the example, I mean, this is
not a fishing expedition, Your Honor. There is evidence,
we feel -- and they can rebut.

JUDGE HARRIS: Don't you have to make them a
party to the lawsuit or something to do that?

MR. SCHWENDIMANN: That's what I was thinking.

MR. MATHERNE: This is a Rule 45 subpoena. It's
a third party Discovery. They're a party. They've
appealed. Well, they are in every real sense. They call
themselves Respondents. But, nonetheless, because I knew
Mr. Kilgore was making arguments that they're not a party,

I issued subpoenas to them. And it's under Rule 45. I
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mean we're asking --

JUDGE HARRIS: Do you have Rule 45 with you?

MR. MATHERNE: Your Honor, I do not know that I
do. But I have the subpoenas that are issued pursuant to
this. (Pause)

MR. SCHWENDIMANN: Your Honor, if I may before
you look at that, they have issued subpoenas for documents
and records going back to 1996. The State of Tennessee
did not have any supervisory authority over this company
until a legislative act went into effect on July 1st,
1999.

Since then the corporation has been audited
every year by outside independent accountants, as well as
having been examined by duly appointed examiners of the
Department. And we certainly think that anything prior to
July 1, 1999 is outside the scope of what they are
entitled to look into.

MR. MATHERNE: Your Honor, those same
independent accountants refused to issue any sort of clean
bill of health to this company prior to the taking over of
the company by the Commissioner.

Your Honor, to say that this is limited, I would
just ask that you look at Exhibit 5 and 6. These are
their own records that we have looked at. They show back

in 96, "97, "98, and ~99 millions of dollars being taken
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out of the trust fund, fiduciary accounts and corporate
accounts, to pay for their own enjoyments, of building of
a mansion here in Lewis County, and other matters.

JUDGE HARRIS: Why haven't you brought suit
against them to recover those funds?

MR. MATHERNE: Your Honor, that may well be what
we're going to do.

JUDGE HARRIS: Then you would be entitled to
Discovery.

MR. MATHERNE: But by the same token if we are
saying -- this is an action, Your Honor. There can be no
dispute that this is an action and we have the rights.

If they have records that show us to be wrong,
if all of this was earned, earned income, show us the
material. That's what we're asking for them to show us.

MR. SCHWENDIMANN: Rule 2 says an action is
commenced by a complaint and a summons. There were no
summons ever issued in this case, Your Honor.

MR. MATHERNE: Your Honor, with Receiverships,
the ones that I'm familiar with, statutory receiverships
are issued upon a petition or an application or a notice
of file and is given to interested parties, the Bates.
And that's exactly how this was begun here in this court.

Under the statutory provisions of this

Receivership, this Court is involved in many aspects. We
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can't distribute assets absent this Court's approval. We
can't render a final accounting absent this Court's
approval with notice to everyone involved.

Your Honor, this belies the circumstance here to
say that this is not an action. It is. 2And we need the
help of the Discovery powers that this Court can give us
in regards to --

JUDGE HARRIS: What statutory authority do you
have for having that Discovery power?

MR. MATHERNE: Your Honor, it allows us --

JUDGE HARRIS: Now what's the -- I want to read
the statute.

MR. MATHERNE: Well, it's 4521501 *F gec.

JUDGE HARRIS: Do you have it?

MR. MATHERNE: Your Honor, I have it in my car.
Wait a minute, Your Honor. Your Honor, I have the entire
1501 section.

JUDGE HARRIS: Hand that up to me, please.

MR. MATHERNE: Your Honor, with regards to that,
that establishes that this action goes forward under the
supervision of this Court. A primary focus of this
Receivership is the location, preservation, and pursuit of
assets. And that's what we're asking this Court to help
us to do.

JUDGE HARRIS: What's the statute that you cited
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to me?

MR. MATHERNE: 1504, Your Honor, is where we're
talking about involuntary liquidation. That's what will
show the Court in A, G, and K that the powers that the
Court brings to bear.

I mean this is not a rubber stamp as Mr.
Schwendimann characterizes this Court in its filing. It's
not presumptory as what we're doing here today or have
been doing here before this Court since May of last year.
It is simply a circumstance, Your Honor, where this is a
real live dispute.

We're in need of Discovery to discharge the
duties of the Receiver.

MR. SCHWENDIMANN: Your Honor, if they have a
dispute with Mr. Bates personally, Mrs. Bates personally,
Todd Bates personally, then they need to file an action
commensurate with the complaint in the summons as the law
requires.

JUDGE HARRIS: When the Commissioner took over
this company, did it take over its books and records?

MR. MATHERNE: Yes, Your Honor.

JUDGE HARRIS: Well, there's nothing in the
dispatches that even creates an obligation to discover
assets.

MR. SCHWENDIMANN: Your Honor, I --
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JUDGE HARRIS: I would think that would be
implied in what the Commissioner should do.

But if you have reason to believe that they took
money that they weren't entitled to, then I think it's
your obligation to file a suit to recover that, and then
you could take your Discovery.

MR. MATHERNE: Well, Your Honor, and again I
hear you loud and clear. It would also seem to me to be
an obligation to try to see what they have before I haul
off and file the lawsuit. If they've got explanations as
to any and all of the circumstances that they know are at
play --

JUDGE HARRIS: Well, then the way to do that
would be to put it in a letter to them saying these
actions don't pass the Smith test, and if you have a
response to it before I file the suit, you can respond.

MR. MATHERNE: Well, Your Honor, that's true but
I have not found it to be a circumstance, but what a
document --

JUDGE HARRIS: At this point the Discovery be
limited to the issues raised by the motions.

MR. MATHERNE: Thankvyou, Your Honor.

JUDGE HARRIS: Why don't you get the name and
see if they can find the dates?

How long will -- this might take even more than
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one day it seems.

COURT CLERK: The ones that are underlined, May
12th, June the 9th.

JUDGE HARRIS: What are all these other dates?

COURT CLERK: We just went through all the
dates. June the 9th is open.

JUDGE HARRIS: June the 9th.

MR. MATHERNE: Your Honor, am I to understand
that no other fee application is going to be ruled upon
until after this hearing?

JUDGE HARRIS: No other fee?

MR. MATHERNE: No other fee application. Fee
application for approval of fees because that is one of
the powers that this Court has under the statute.

And I was wondering if that's going to be -- you
had mentioned that you would not do that in light of the
statement of counsel that we're paying ourselves with
trust funds. And I'm just concerned as to whether that
means that --

JUDGE HARRIS: Well, as long as there's an
objection to it, we're going to resolve all that on June
the 9th.

MR. MATHERNE: And the verbal objections today
was -- there was no objection filed today. Today he made

verbal objections.
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JUDGE HARRIS: Well, if he doesn't file one
within two weeks, then I'll reconsider that.

MR. MATHERNE: Thank you, Your Honor.

The Thompson Place was granted.

JUDGE HARRIS: Yes.

MR. MATHERNE: Thank you, Your Honor.

JUDGE HARRIS: Mr. Schwendimann, if you prepare
an order setting this motion and objection for hearing on
June 9th, so that somebody else doesn't get that date.

MR. SCHWENDIMANN: Okay.

(Whereupon, this hearing was concluded at 10:45
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SENTINEL TRUST COMPANY
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- Expanded Objections of Danny N. Bates, et al.,
to all Pending Motons of Receiver
__Reset for June 9, 2005

The objecting parties, Dannic N. Bates, et al., and Sentinel Trust Company by its Board of Directors,
(hereinafter, “Objecting Parties,” being the same partics who objected on or about February 25, 2005
to certain motions of the Receiver) incorporate those objzctions by reference herein and make the
following objections to all motions of the said Receiver stil pending:

N Objecting parties previously presented to the Court their substanhal and specific
objections, by appearances and staiernents by counsel in open Court on June 30, 2004 and July 12,
2004, as per hearing transcripts filed, by filing in the Court on June 30, 2004 , as an exhibit, a copy
of the petition for Certrorarifiled in the Davidson County Chancery Court, and by filing other specific
objections to ransfer of fidudary positions to alleged successor trustees on or about November 12,
2004. The issues so raised include:

@) Said parties’ insistence that the Commissioner is wholly without power to take the
actions he has taken in seizing and proceeding to destroy Sentinel Trust Company,
and his charges that Sentinel had become insclvent are and were false and fictitious.
The basis of these positions is spelled out most succinctly in 2 complaint some of the
said partics filed in the U. S. District Court jor the Middle District of Tennessee
(since dismissed without prejudice in deference to the decisional authority of

Tennessee state courts), a copy of which is a part of their objections filed November

-1-
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(b)

12, 2004...

As detailed mn such earlier blhings, some of the Commissioner’s most egregious

incorrect assumptions that arc the basis of his claim of powers to act so destructively

are that

{7) Statutory powers given him to be exercised specifically over only
state banks are assumed by him without valid rationale to empower him to
excrcise the same powers over state trust compunies, which are not banks and
which lack the characteristics of a bank and the hazards inherent in the

operation ol every bank;

ar) He erroniously viewed asset; of Sentinel in its fiduciary
capacity as being liabilities of Sentinel, when they are instead labilities of
various defaulted bond issuers in amounts reasonably believed to be more
than covered by assets undergoing liquidation procedures;

)  Inclaimingto so conclude the Commissioner disregarded the
fact that the liabilitles were owed by such bond issuers to Sentinel in its
fiduciary capacity (e.g:, equitably, subject to collection, the property of non-
defaulting bond issuers whose money constitited the pooled account, after
the payment of Liabilitics to their bond-holders; totaled more than donble the
amounts actually “borrowed” because such overdrafi-created debts generated
an additional charge of 1%4% per month, compounded monthly;

(v In so assuming insolvency, the Commissioner erroneously
disregarded the fact that he is given no lawful power to adjudge whether
Sentinel had breached its trust powers, because such jurisdiction is vested
exclusively in the Chancery Courts under T.C.A. § 35-3-117()(1)-(3), which
limits the liability of a trust company (or hank) for breach of Gduciary
obligations to the total of underpayments to trust beneficiaries, and during
Sentinel’s management of its business, it never cansed any underpayment to
any beneficiary (being bond-holders under bond-indenture trusts of which
Sentinel was trustee).

v v



In sum, all the Commissioner’s activitics evinced either a dehberate intent Lo
unjustifiably destroy Sentinel, or else total disregard of the nature of trust cornpany business
as distinguished from the banking business, ¢.g;, the faillurc to exhibit thc degree of
professional competence demanded to exercisc properly the powers vested in him. By such
actions, he is sceking to obtain the shield of the appearance of an adjudication ol illcgality to
cover acts which, if he is empowered to commit them at all, is empowered by statutes to do

s0 on his own authority and at his own penl.

The foregoing issues described above are awaiting briefing, argiunent and decision
before the Tennessee Court of Appeals upon appeal from certain orders entered by this
Court as [inal judgments, and are still awaiting trial before the Davidson County Chancery
Court, with the result that it is presurnably within this Court’s discretionary power to withhold
ruling by retaining all motions under advisement pending appellate court action.

2% The basis of the Commissioner’s claim of power is Lhat Sentinel Trust Company, as a fiduciary,
has become insolvent, and he has throughout claimed the power to use trust funds from Sentinel’s
pooled trust funds account—being the property of trust setilors (bond issuers) or the property of trust
beneficiaries (bond holders)—to run his rcceivership operations. Such use is wholly illcgal and without
anthority because both Federxal (in regard to bankruptcy trusteeships) and State (i regard to insolvency
recciverships) authorities hold that such trust funds, not being the property of the insolvent fiduciary
holding them, arc immune from ownership or right of control by an insolvent fiduciary’s receiver or
trustee m bankruptcy, Caplin, Trustee, v. Marine Midland Grace 1rust €Co., 406 U.S. 416,92 S.Ct.
1678, 32 L.Ed.2d 195 (1972), and Wagner, Trustce v. Citizens’ Bank & Trust Co., 122 Tenn. 164,
122 SW. 245 (1909),

3 Most respectfully, this Court is without jurisdiction to enter the orders sought, hence should

refrain from issuing any such orders, upon the rationale s=t out below:

(@) General Tennessee law has cstablished, through judicial decisions, that when a court is
empowered by statute to grant only specific and limited relief under stated conditions, it is
without jurisdiction to enter orders granting rclief in e:xcess of that authorized by statute, so
that such orders arc void for lack of junsdiction, even when in the form of a conscnt final
judfxmenL City of Bluff City v. Morrell, 764 S.W.2d 200 (Tenn., 1988); Brown v. Brown,
198 Tenn. 600; 281 S.W.2d 492 (1955) |



(b) This Court’s statutory powers are quite limited, if, as the Commissioner insists, the word
“bank” in statutes authorizing him to seize and liquidate “state banks” also anthorizes him to
scize state trust companics, which arc not banks either by statutory definiton or otherwise.
The specific powers that would be vested in this Cowt upon seizure of a state bank by the
statutes in the State Banking Act arc set out In sub-paragraph (d) below.

() When the Commissioncr exercises his seizure and liquidating powers over a state bank,

he is empowered to exercise most such powers on his own statutory authority and at his own

peril, without any pre-condition of obtaimingjudicial approval, including the power to possess
the state bank by making findings and posting his notice (of which a copy must be hled with
the Clerk and Master m that county), by T.C.A. § 45-2-1502(a) and (b)(1), to exercise all of
the state bank’s powers and functions including hirinz and paying the necessary personnel
and installing and delegating his powers to a receiver, by T.C.A. § 45-2-1502(b)(2), to
promptly transfer its fiduciary positions ( in the event of liquidation, ifthe state bank has
fiduciary powers) to a qualified successor by T.C.A. § 15-2-1504/(c), to make initial decisions
as to validity of claims owed by the state bank to creditors, depositors, and other claimants
by T.C.A. § 45-2-1504(1), to make disbursements upon approved claims by T.C.A. § 45-2-
1504(g) in accordance with priorities established by T.C.A. § 45-2-1504(h), and to pay
remaining moneys in accordance with the anti-eschea: statutes under T.C.A. § 45-2-15044)
aller distributing to all of the state bank’s stockholders the amounts of their respective
interests under T.C.A. § 45-2-1504(j). No statute requires the approval of any court [or any
of these actions.

(@) The Commnissioner is required to file a copy ol his seizurc order with the clerk and
master, as stated above, and later file an inventory of all the state bank’s assets with that court
as required by T.C.A. § 45-2-1502(a)(2), and thereater, the comt served by that clerk is
authorized to give certain narrowly-stated approvals or modifications. These powers
specifically within this court’s jurisdiction in such cases are:

] The power to give cx parteapproval for the Commissioner to borrow
money from the F.D.L.C. for a stated purpose, by T.C.A. § 45-2-1502(c) (2);

()  The power to give or withhold approval of the Commuissioner’s

decisions to sell part of the bank’s property worth over $500.00, to

4-



compromise any claim against the bank for mcre than $500.00, and to make
advance payment of 'any particular claim against the bank, under T.C.A. § 45-
2-1504(2)(1)-(3);

@)  The power to grant the Commissioner an extension beyond the 6-
month statutory period allowed for him to rule upon the validity of claims
by T.C.A. § 45-2-1504(f),

av) After the Comumissioner has filed wity the Court a schedule of his
rulings upon clums filed against the bank, the power 1o fix the time for

heanngs, hold such hearings, and rule upon any exceptions filed to the denial
of claims, by T.C.A. § 45-2-1504(g), and

) To rulc upon the final accounting submitted by the Commissioner
with the Court as authorized by T.C.A. § 45-9-1504(K).

(e) Under the authorities cited in sub-paragraph (a) of this paragraph, the Court’s
Junisdiction is limited to those narrow and specific orders the statute authorizes the Court to
cnter, designed to give the Commissioner freedom in dealing with banks without the
restraining effects of judicial oversight, and does not include any of the powers the
Commussioner here asks the Court to excrcise, such as paying his appointees and those of
his receiver by delegation pursuant 16 statute, and does notinclude such matters as exercising
his discretion in making payments other than those so provided, and the Commissioner, in
giving his instructions to his appointed receiver, has nc lawful authority to expand any court’s
jurisdiction, which is an inherently legislative power whose exercise by any member of the
executive department of government is constitu ﬁon:;]ly forbidden, Constitution of Tennessee,
Art 11, § 2.

® The exercise of the powers actually exercised by the Commissioner without
lawful authority constitutes an unlawful taking of right:. of Sentinel Trust Company, its owers
and its dixectors other than by the law of the land, and without due process of Tennessee law,
m violation of the Constilution of Tennessee, Art. I, § 8 and Art. XJ, § 16, and the
Constitution of the United States, Fifth Amendment and Fourteenth Amendment, §1.
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4™.  Objecting parties object to the request for payment of fees and expenses of the
Receiver and its attorneys and agents because f]im source of funds sought to pay these
mvoices are funds held mn trust for bond holders. Payment of invoices for any of the
services listed in the request for payment must légal ly come from funds of Sentinel Trust
Company, itself, not trust funds, or the Department of Financial Institutions, a fee-
supported department of the state of Tennessce. |

5% Objecting parties specifically object to the request to approve invoices for Wyatt,
Tarrant & Combs for December 1, 2004, through December 31, 2004, in the amount of
$27,626.30; invoices for Waller, Lansden, Dmrtch & Davis for November 1, 2004,
through November 30, 2004, in the amount of '{31‘1,111.77; and invoices for James A.
Skinner for December 1, 2004, through Decembe:’r 31, 2004, in the amount of $1,260.00,
Invoices for Wyatt, Tarrant & Combs for Decémber 1, 2004, through the end of the
month totaling $27,626.30, billed at the rate of $1 75.00 per hour, yield an improbable
158 hours billed when the business of Sentinel Trust Company had already been given
away, to say nothing of the typical abbrewated;work period for December because of
holidays. Objecting parties specifically object.'to any invoices being paid to Waller,
Lansden, Dortch & Davis and to James A. Skim:n:ar on the grounds that both the firm and
the individual previously represented Sentinel Ti'ust Company and their actions in now

representing the Receiver pose a conflict of interest.



Attorney for Objecting
227 Second Avenue, North
Nashville, Tennessee 37201-1693
(615) 254-8801

oriald Schwendimann
Local Co-Counsel
306 W. Main Street
P.O. Box 366
Hohenwald, TN 38462

CERTIFICATE OF SERVICE

It is hereby cortified that a copy of the foregoing brief has mailed this March (44, 2005, postage

prepaid, to the following:

JANET M. K(EBINFELTER, ESQ.
Financial Division
Attorney-General of Tennessee
425 Fifth Avenue, North
Nashville, Tennessee 37243.

Graham Matherne, Esq.
WYATT, TARRANT & COMBS
2525 West End Avenue
Nashville, TN 37203-1423



Larry Stewart

Stokes, Bartholomew, Evans & Petrce
424 Church Street, Suite 2800
Nashwille, TN 37219

David D. Peluso
106 East Main Street
Hohenwald, TN 38462

James S, Hereford, Jr.

310 W, College Street
P.O.Box 802

Fayetteville, TN 373340802

William B. Hubbard

Weed, Hubbard, Berry & Doughty
SunTrust Bank Bldg., Suitc 1420
201 Fourth Avenue North
Nashville, TN 37219

Diana M. Thimmig

Roetzel & Andress

1375 East Nmth Street

Onc Cleveland Center, Ninth Floor
Cleveland, OH 44114

James 3. Chase

John A. Decker

Hunton & Wilbams LLP
900.South Gay Street, Suite 2000
P.O. Box 951

Knoxville, TN 37901

John C. Herman

Duane Morris LLP

1180 West Peachtree Street, Suite 700
Atlantz, GA. 30309
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IN THE CHANCERY COURT FOR LEWIS COUNTY
AT HOHENWALD, TENNESSEE

Inre:

SENTINEL TRUST COMPANY

)
)
)
) No. 4781
)

Objections of Danny N. Bates, et al.,
to Motions of Receiver for
Approval of Expenditures and Disbursements re:
Fort Pierce, Florida and Hernando County, Florida
and Tarrant County, Texas Bond Issues

These objections are made by Danny N. Bates, Clifion T. Bates, Howard H. Cochran, and Gary L.
O’Brien, in their capacities as duly-elected and serving Directors of Sentinel Trust Company,
Danny N. Bates, who owns most and controls all outstanding stock in the said corporation, and by
Sentinel Trust Company itself (to such extent as Sentinel’s directors may retain authority to (iefend
it against its attempted destruction by the Tennessee Commissioner of Financial Institutions), all
hereinafter collectively referred to as “Respondents,” and make the objections set out below to the

aforementioned motions noticed for hearing for February 28, 2005:

1. Each of the motions recognizes the correct amount of the semi-annual fees due
Sentinel Trust Company (under its statement of fees and charges) pertaining to the two issues, these
fixed and unchanging semi-annual amounts being $9,193.75 per half-year for Ft. Pierce and
$6,250.00 per half-year for Hernando County (Ft. Pierce Motion, Ex. B, p. 2, and Hernando Motion,
Ex. B, p. 2), and $18,884.38 for Tarrant County (Tarrant Motion, Ex. B, p. 2) but the Receiver
otherwise fails to honor the schedule of fees and charges contractually binding upon Sentinel and

each of the bond-issuers for which it acts as trustee.

2. Each overdrafted bond issuer incurred charges for overdrafts caused by the

~1- EXHIBIT
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expenditures for its collections in excess of cash held in its names, this including a monthly charge
of 1%%, added to the overdraft and compounded monthly, which, upon eventual realization of a
profit, is divisible pro-rata among all non-defaulted bond-issuers whose moneys from the bond pool
were used in collection costs. Under the terms of such contracts and schedule, the order of priority
in entitlement to a bond-issuer’s liquidated collateral was 1%, repayment of the full cost of collections
including attorney fees and court costs, 2™, restoration to the pooled funds of the full amount of that
bond-issuers’s overdraft, including compounded monthly charges for the benefit of the owners of
the pooled funds, 3, reservation for future payment to Sentinel of all fees pertaining to such
defaulted issue as obligations (paid into and held in the pooled funds for future fee disbursement),
and 4", pro-rata disbursement of all remaining funds among the bondholders of the defaulted issue’s
bonds.

3. There was previously filed in the Davidson County Chancery Court, in support of a
petition filed therein inrelation to certiorari proceedings an affidavit of Danny Bates, marked therein
as “Exhibit H”, a copy of which is attached hereto as so marked, which included an Affidavit
Exhibit A, a listing of all overdrafted bond trust accounts from Sentinel records; among these were
the amounts of overdrafts on defaulted bond accdunts, including the 1%2% monthly compounded
charges, as of May 11, 2004, which reported such balances through the end of April, 2004. Such
Affidavit Exhibit A showed the overdraft charges through April to be $305,209.87 for Ft. Pierce,
$739,588.12 for Hernando County and $871,480.98 for Tarrant County. Applying the 1/2% per
month, compounded, for the 8 months through December, 2004, would add to each 12.648926%,
being $38,605.77 for Ft. Pierce resulting in a total of $343,815.64 for it, an added charge for
Hernando County of $93,549.95, for a total of $835,138.07, and an added charge of $110262.90 for
Tarrant County, for a total of $981,713.96.. Therefore, the three in combination should increase the
pool funds by $2,1158,667.67.

4. By failing to adhere to such contractually-established charges, the Receiver proposes
to “pay back”—whether by book entries or actual monetary transfers does not appear to be stated—
$444,747.29 for Hernando County (Hernando Motion, p. 4), and $130,468.89 for Ft. Pierce (Ft.
Pierce Motion, p. 3), and $390,040.70 for Tarrant County totaling $965,256.88 (Tarrant County
Motion, p. 4), being an underpayment by the receiver into the pooled fund balance 0£$1,193,410.97.

This is essentially a conversion of moneys belonging to the non-defaulting bond-issuers which

i,



collectively own moneys within the pooled funds for the benefit of their bondholders.

WHEREFORE, these parties OBJECT to the grant of such motion, and respectfully suggest
that the Court should withhold all approval until the Receiver shall have shown the segregation and
payment into the pooled funds of the arrearage due from each of the bond-issuer accounts, and the
retention of actual disbursement of all earned fees unless and until the total collected compounding
charges against the defaulted bond-issuers shall be adequate to restore the pooled-fund account to

a positive balance.

These parties will be represented in courtroom presentation of these objections by local co-

counsel.

Respeghfully submitted

. Ki #2544)
Attorney for Qbjecting Parties

227 Second Avenue, North
Nashville, Tennessee 37201-1693
(615) 254-8801

Donald Schwendimann
Local Co-Counsel

306 W. Main Street
P.O. Box 366
Hohenwald, TN 38462

CERTIFICATE OF SERVICE

It is hereby certified that a copy of the foregoing brief has hand-delivered this February 25, 2005,
postage prepaid, to the following:

JANET M. KLEINFELTER, EsQ.
Financial Division
Attorney-General of Tennessee
425 Fifth Avenue, North
Nashville, Tennessee 37243.



Graham Matherne, Esq.
WYATT, TARRANT & COMBS
2525 West End Avenue
Nashville, TN 37203-1423

and has been mailed by first class mail to :

Larry Stewart :

Stokes, Bartholomew, Evans & Petree
424 Church Street, Suite 2800
Nashville, TN 37219

David D. Peluso
106 East Main Street
Hohenwald, TN 38462

James S. Hereford, Jr.

310 W. College Street

P.O. Box 802

Fayetteville, TN 37334-0802

William B. Hubbard

Weed, Hubbard, Berry & Doughty
SunTrust Bank Bldg., Suite 1420
201 Fourth Avenue North
Nashville, TN 37219

Diana M. Thimmig

Roetzel & Andress

1375 East Ninth Street

One Cleveland Center, Ninth Floor
Cleveland, OH 44114

James S. Chase

John A. Decker

Hunton & Williams LLP

900 South Gay Street, Suite 2000
P.O. Box 951

Knoxville, TN 37901

John C. Herman

Duane Morris LLP

1180 West Peachtree Street, Suite 700
Atlanta, GA 30309




AFFIDAVIT OF DANNY N. BATES

STATE OF TENNESSEE

)
| | | )
COUNTY OF DAVIDSON )

BEFORE ME the undersigned authority, on this day personally appeared Danny N. Bates,
who after being by me duly sworn, upon his oath deposed and stated the following:

1. My name is Danny N. Bates, a resident of Lewis County, Termnessee, and [ am over

18 years of age, and fully competent to make this Affidavit. I have personal knowledge of the facts

stated herein.

2. Thave read the transcript of the hearing in Lewis County Chancéry Courton July 12,
2004, wherein Graham Matherne, Attorney for the Receiver stated that Sentinel's monthly fee
entitlement for June, 2004, was “twenty-five to thirty thousand dollars as noted in the petition”

(Hearing transcript page 10) and that such fees were “ever dwindling as we move forward” (Hearing

transcript page 6).

3. While I had previously made an estimate from recollection that the fees receivable
in each June and December should be around $90,000, Ihave subsequently found reports in previous
Board minutes showing that the .Tune, 2004 fees should have been approximately $73,437.50,

excluding termination fees and default administration fees and charges.

4. The only way such a small amount as $24,000 could be credited to Sentinel as eamed
fees in June, 2004, is to fail to include some of the fees, which fees, payable as eamned, should have

been as foliows:

Corporate Trust Administration Fees:
Performing Accounts $17,243.75
Defaulted Accounts, with Cash $25,881.25

-1- Exhibit H



Defauited Accounts in Overdraft  $16,312.50

Sub-total, Corporate Trust $59,437.50
Municipal Agencies: $14,000.00
Total Current Fees Receivable $73,437.50
5. The foregoing fees do not include overdraft charges at the rate of 1.5% permonth on

overdrafts in defaulted bond issues and do not include other, earned default administration charges
and fees and termination fees, for which alone there should have been about $35,712.50 in fees
receivable. This means a total that should have actually been payable to Sentinel for June of the
$73,437.50 + $35,712.50 less the $16,312.50 in fees on the overdraft status accounts which, though
credited as receivable cannot be actually withdrawn due to the overdraft, thus totaling about
$92.837.50 in withdrawable fees.

6. With further reference to the transcript of the hearing in the Lewis County Chancery

Court on July 12, 2004, I noted that Attorney Matherne reported to the Court, “Most specifically,
Your Honor, the receivership has received fees, Sentinel fees that had been charged on a particular
“bond default (emphasis added). And we are in possession of those fees now.” To my recollection,
Sentinel Trust Company did not carry vany default charges on its corporate books for defanlted bond
issues, cé.rrying them 1instead on the books of the Trust Department for final credit to the so-called
pooled account #4049233 at SunTrust Bank as trust funds. It is my understanding and Sentinel’s
past practice that any use of funds properly to be credited to the Trust Department account would be

aconversion or misappropriation of trust funds since the receivable did not belong to Sentinel Trust

Co. until such time as all defaults have been cleared up.

7. -In addition, Attorney Matherne (Hearing transcript page 2) stated, “..fees taken and
realized from the bringing in of defaulted bond recovery efforts are assets of the receivership estate,
or assets of the Sentinel receivership.” To the contrary, it is only assets carried on Sentinel's
corporate books which may be treated as “assets of the Sentinel receivership” and any assets carried

on the books of the Trust Department are and must be treated as trust funds, which may not be used



for corporate purposes.

8. Ilack information sufficient to identify the source and character of these bond default
fees but believe they may have arisen from one or more defaulted bond issues, the receipt of funds
against 'priof receivable should have been treated as deposits into the trust account #4049233 with
SunTrust Bank and should not have been available for payment of receivership fees and expenses.

Attached hereto as Exhibit A is a listing of Trust Department Receivables as of May 11, 2004,
funds from the collection of which in toto should be or have been deposited into the SunTrust Bank
account #4049233 (the “pooled” account) upon collection. All these items should be treated as trust
funds except for those items mirrored on Sentinel’s corporate books as an account receivable and
similarly carried on the Trust Department's books as an account payable to Sentinel Trust Company

for earned fees.

S. With reference to the Commissioner's and Receiver's application in the aforesaid
Hearing for approval of transfer of mostly State and Local Government Securities (“SLGS”) required
by Federal statutes and regulations to be used only for the payincnt of particular defeased bond
issues, inasmuch as all of the proceeds of those bonds must be paid to the bondholders of those
named issues, the only real benefit to any purchaser of Sentinel accounts in being able to receive
control of those bond accounts is the value of the fees to be earned. The total amount of such fees
related to the named accounts will be about $1 8,368.75, with about $4,771.25 receivable in 2004,
$7,517.50 in 2005, and $6,080.00 in 2006. The brief terms that these issues have remaining and the
fee amounts which must seem paltry and or trivial in comparison to the total amounts of money that
corporate fiduciaries must deal with éould surely not be important factors in any competitor's

determination in whether to bid for Sentinel's trust business.

10. -~ There appears to me to be an unnecessarily frantic rush by the Commissioner and his
receiver to seek legitimization of the sale of Sentinel's trust business and to obtain some judicial

approval to justify paying expenses from trust funds in order to fund their destruction of Sentinel

Trust Company.



12.  Virtually all of the municipal bond agencies handled by Sentinel Trust Company as
bond registrar and paying agent deliver funds to meet scheduled payments to bondholders on one day
prior to or as long as a week before the appointed principal and interest payment dates. To my
recollection, it is only the City of Colquitt, Georgia, the Huntsville Utility District of Scott County,
Tennessee and the City of Oglethorpe, Georgia out of all the hundred or so municipal agencies which
customarily sent in monthly installments of principal and interest next coming due. Most of their
monies were held invested in United States Treasury Bills. There should, consequently, be little or
no impact on the balance of funds held in the SunTrust Bank account #4049233, the so-called
“pooled” fund, on June 1, 2004 or in any other month of any other year.

13.  Most ofthe performing indenture trusts (that is to say, those trusteeships not in default
status) serviced by Sentinel Trust Company provide monthly payments in amounts equal to one-sixth
of the interest next coming due and one-twelfth of the principal next coming due together with one
month's fee accrual and, in some cases, monthly installments for deposit into other required funds,
such as Working Capital, Insurance and Tax, and Maintenance and Replacement Reserve funds.
Such receipts are deposited into the SunTrust Bank account #4049233 and properly credited to the
referenced accounts and sub-accounts of each such bond issuer. On information and belief, there
are about three and one-half dozen such accounts, delivering approximately $200,000 per month
(that is, $1.2 million during every six-month period) for deposit into the SunTrust Bank account to
be held and/or invested pending timely payment and distribution to bondholders of each such issue
at their scheduled semi-annual payment dates. These are trust funds and are not and have never

. been part of Sentinel's corporate assets. The fee portion, if any of such monthly deposits, are
contractually earned and payable to Sentinel at the end of each such semi-annual payment cycle

applicable to each such indenture trusteeship.

14.  To my recollection, there is an average of about $3 million in principal and interest
payable each month on bonds of such indenture trusteeships. Only a portion of such payments are

required to be funded with monthly installments however, some being payable only a day or so in



" advance of scheduled bond payment dates. COnsequently any reduction in account balances held in
the SunTrust Bank account #4049233 at the end of one month would be replenished by monthly
installments delivered in subsequent, post-payment date deposits. From recollection, I estimate the
monthly fluctuation in the 4049233 account balance would be approximately $600,000, plus or
minus, based onan average distribution of semi-annual payment dates. There should, consequently,
be little or no lasting impact on the balance of funds held in the SunTrust Bank account #4049233,

the so-called “poole ” fund, on June 1, 2004 or in any other month of any other year.

15. I swore to the certiorari petition, although it may have been umintentionally
misleading in its Paragraph 18 in literal reading as pointed out in the Commissioner’s answer to the
petition, being as follows:

“Sentinel earned fees under its contracts regarding every bond issue not in defanlt, and
when the excessive withdrawals became necessary, while periodic checks were issued to
Sentinel, it retained some of them uncashed so that for each such uncashed check, the cash
remained in the ‘pooled trust fund’ as security against inadequate liquidity. On the date the
Respondent Commissioner seized possession of Sentinel properties, the total of such

uncashed checks held by Sentinel, to assure adequate liquidity, was approximately
$2,600,000.00.”

The approximately $2.6 million was in a category of checks to be printed which were never printed,
in that their non-negotiation “covered” the lengthy but temporary cash-flow shortage. They were
entered on the books as paid, so that the remaining cash on hand would reflect the amount of cash
that should be available considering checks that should have been issued but were not yet negotiated.
At the same time, the computer records contained a list of checks not yet issued, and a computer
report of unissued checks would include all these individual checks awaiting printing, but which, for

cash flow purposes, cannot instantly be issued until cash inadequacy 1s overcome.

16.  Contrary to the answer to our Petition for Certiorari, the petition did not allege that
the actual amount of monetary shortage (pending collection from defaulted issues) couldn’t be
determined, but only that it was “impossible, without extended labor, to compute the total amount
by which each bond fund’s charges exceed withdrawn amounts by such mathematical methods, and

such effort would have no purpose, but the cumulative ‘overdraft’ balance is far greater than the
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money utilized from the pooled fund to carry out Petitioner’s fiduciary responsibilities.” (Petition,
Paragraph 17; emphasis added). The reason that computation by such mathematical methods would
be extremely difficult is because of the simple compounding factor that differs in effect every month,
and because this would require a month-by-month review of every one of the over 60 defaulted
issues, and the “overdraft” or “receivables” balances include the compound interest factors on
defaulted issues still open, but on the closed defaunlted issues (those on which no further collection

1s possible) there may have been a write-off of a portion of the 1%4% monthly charge.

17 However, the actual cash shortage while awaiting total collections from the defaulted
issues is very easy to compute at the end of any month. That is true because, as alleged in the
petition, each account with a cash balance is credited each month with its earnings at the actual
SunTrustrate. Therefore, simply by totaling these, it can be determined the total amount of cash that
should be in the pooled account, and by simply subtracting this from the actual cash per SunTrust
records, after reconciliation of the bank statement, reflects (if a negative balance) the exact amount
of the cash shortage to be made up through legal collection work followed by a cash payment by
Sentinel at the end to cover any of its obligation. Equally, at the end, after all collection efforts shall
have been completéd, if this computation shows a positive balance, that will be the exact amount of
profit made for thebond funds from the 1!2% compounded monthly charge after deducting collection
costs. Such a computation shows that as of the end of March, 2004, the total cash that should have
been in the “pooled cash fund” was $13,842,844, the amount actually there was $10,675,166,
leaving adeficiency at that time of $3,167,678, to be made up from completion of collection efforts,

deduction from Sentinel’s earned but unpaid fees, plus any required cash contribution by Sentinel.

18 Totally omitted by the Commissioner from both his charges and the answer to the
Petition, Sentinel had both part of its owners’ and all of Sentinel’s assets available to cover the
eventual shortage, if any, plus a written loan commitment for $1,000,000.00 from the Bank of
Nashville, as well as the contractual fees tb be earned from trust business on hand of over

$9,000,000.00 available to assure solvency at the end of the collection process. The examiners were



provided the records they wanted, and any questions they asked were answered to the extent that we
had the knowledge. Of course, we were not given a hearing on written charges before the
Commissioner made his seizure and liquidation decisions. Indeed, when we were summoned to come
before the Commissioner on two prior occasions when this occurred, our advice from counsel
representing us, Waller, Lansden, Dortch & Davis, was to respond only to direct questions and

otherwise, let the attorneys do all the talking.

19.  Iam the President and Chief Executive Officer of Sentinel Trust Company and its
principal shareholder. The facts stated herein are true and correct except for such as are identified
as being estimated computations or being based on information and belief, all of which I beheve to

be true on the basis of such computation, information, of other indicated source.

FURTHER THE AFFIANT SAITH NOT.

Lt

Danny N. Bftes

- o
:é'

\

! , Notary'Pulﬁ%COU o
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5:29 PM : Trust Dept QbkE Control Account

05111/04 Open Invoices
As of May 11, 2004
Type Date Num P.O. # Terms Due Date Aging Open Balance
Aircraft Leasing & Funding Co

Invoice 111/04 1494 ) Dueonr.. 1/1/04 131 150,982.70
Total Aircraft Leasing & Funding Co 150,882.70
Atoka, Tipton Co, Tennessee

invoice - 511/04 RP10... 5/11/04 436.85
Total Atoka, Tipton Co, Tennessee 436.85
Benton County, Tennessee

Invoice 5111/04 RP10... Dueonr.. 5/11/04 250.00
Total Benton County, Tennessee S 250.00
Camden, Tennessee

Invoice 5/11/04 RP10... 5/11/04 . 2,425.00
Total Camden, Tennessee 2,425.00
Cave Springs, GA Series 1994

Invoice 1/1/04 1509 Dueonr.. 1/1/04 131 46,491.87
Total Cave Springs, GA Series 1894 46,491.87
Cave Springs, GA Series 1996

invoice 111/04 1510 Dueonr.. 1/1/04 131 42,609.16
Total Cave Springs, GA Series 1996 ‘ 42,609.16
City of Adamsville

Invoice 5/11/04 RP10... Dueonr.. 5/11/04 1,739.52
Total City of Adamsville 1,739.52
City of Brighton )

Invoice 5111104 RP10... 5/11/04 625.84
Total City of Brighton 625.84
City of Hohenwald

- Invoice 5/11/04 RP10... 5/11/04 676.08
Total City of Hohenwald 676.08
City of Livingston

Invoice 5/11/04 RP10... 5/11/04 411.25

Total City of Livingston 411.25

City of McKenzie ’
invoice 5/11/04 RP10... 5/11/04 1,020.34

Total City of McKenzie 1,020.34

City of Millersville
invoice 5/11/04 RP10... Dueonr... 5/11/04 355.12
Total City of Millersvilie 355.12

City of Waynesboro
Invoice 5111104 RP10... Dueonr.. 5M11/04 366.81

Total City of Waynesboro 366.81

Crab Orchard Utility District
Invoice 5/11/04 RP10... 5/11/04 ) 653.80

Total Crab Orchard Utility District ‘653.80

Dade City, FL Series 1936
invoice 1/1/04 1508 Dueonr.. 1/1/04 131 184,780.38
Total Dade City, FL Series 1996 184,780.38
Dekaib County, TN
invoice 5/11/04 RP10... EXH|B|T 5/11/04 500.00
ﬂ o
- ;‘?’ /) /‘]T‘p/z—‘ Page 1
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520 PM Trust Dept QbkE Control Account

05/11/04 Open Invoices
As of May 11, 2004
Type Date Num P.O. # Terms Due Date Aging Open Balance

Total Dekalb County, TN 500.00
Dublin, GA Series 1994

invoice 1/1/04 1507 Dueonr... 1/1/04 131 81,740.68 -
Total Dublin, GA Series 1994 81,740.68
Ft Pierce, Fla Lyford Cove

Invoice 4/30/04 DA10... Dueonr.. 4/30/04 11 2,183.81

invoice 5/11/04 OD10... Dueonr.. 5/11/04 303,116.06
Total Ft Pierce, Fia Lyford Cove 305,299.87
Grundy County, Tennessee

Invoice 5/11/04 RP10... Dueonr... 5/11/04 2,809.38
Total Grundy County, Tennessee ' ©2,909.38
Hernando Co, Fia Tangerine Cove

invoice . 4/30/04 DA10... Dueonr... 4/30/04 11 298.05

Invoice - 5/11/04 OoD10... Dueonr... 5111/04 739,260.07
Total Hernando Co, Fla Tangerine Cove 739,558.12
Highiands Co, Fia Series 1994

invoice 1/1/04 1506 Dueonr... 1/1/04 131 113,625.37
Total Highlands Co, Fla Series 1994 113,625.37
Jackson HEFB Series 89 :

invoice 1/1/04 1504 Dueonr... 1/1/04 131 104,936.34
Total Jackson HEFB Series 89 104,936.34
Jackson HEFB Series 93

Invoice 171104 1505 Dueonr.  1/1/04 131 44,783.99
Total Jackson HEFB Series 93 44,783.99
Jacksonville Series 94 ) ]

Invoice 1/1/04 1502 Dueonr... 1/1/04 131 53,292.73
Total Jacksonvilie Series 94 53,292.73

Jacksonville Series 96
invoice 1/1/04 1503 Dueonr.. 1/1/04 131 225,485.91
Total Jacksonville Series 96

225,485.91
Jefferson Co, AR

Invoice 4/30/04 DA10... Dueonr... 4/30/04 11 443474
Invoice 5/11/04 OD10... Dueonr.. 5M11/04 497,801.86
Total Jefferson Co, AR 502,236.60

Jose Eber Salons inc
i invoice 4/30/04 DA10... Dueonr... 4/30/04 11 18.11
Invoice 5/11/04 OD10... Due onr... 5/11/04 131,708.23
Total Jose Eber Saions inc 131,726.34

Lawrence County, TN
Invoice 5/11/04 RP10... 511104 38.97

Total Lawrence County, TN

38.97
Lee Co, AL Industrial Dev Auth
Invoice 4/30/04 DA10... Dueonr.. 4/30/04 11 5,062.50
Invoice 5/11/04 OD10... Dueonr... 5/11/04 578,847.08
Totai Lee Co, AL industrial Dev Auth 583,909.58
Liberty Co, GA Midway
Invoice 1/1/04 1492 Dueonr... 1/1/04 131 57,488.31
Invoice 4/30/04 DA10... Dueonr... 4/30/04 11 187.50
Invoice 5/11/04 0OD10... Dueonr... 5/11/04 42,393.48
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5:20 PM | Trust Dept QbkE Control Account

05111104 ‘ Open Invoices
As of May 11, 2004
Type Date Num P.O.# Terms Due Date Aging Open Balance
Total Liberty Co, GA Midway 100,070.29
New Market Utility District

Invoice 5/11/04 RP10... Dueonr.. 5/11/04 408.10
Total New Market Utility District 408.10
Newton Co, GA Series 1989

invoice 1/1/04 1493 Dueonr.. 1/1/04 131 101,148.42-
Total Newton Co, GA Series 1989 101,148.42
North Utility District ]

Invoice 5/11/04 RP10... 5/11/04 250.00
Total North Utility District 250.00
Northstar Financial Corp .

Invoice 1/1/04 1495 Dueonr... 1/1/04 131 607,673.72
Total Northstar Financial Corp : - 607,673.72
Ray & Ross Transport, Inc.

Invoice 1/1/04 1496 Dueonr... 1/1/04 131 502,820.33
Total Ray & Ross Transport, Inc. ’ 502,820.33
Roane Co, TN HEFB Marshall Voss Prj

Invoice 1/1/04 1501 Dueonr... 1/1/04 131 113,692.34
Total Roane Co, TN HEFB Marshall Voss Prj . 113,692.34
Rome-Floyd Co, GA Series 1996

Invoice . 1/1/04 1500 Dueonr... 1/1/04 131 79,680.19
Total Rome-Floyd Co, GA Series 1996 79,680.19
Rusk Co HFC Texas Choice

Invoice . 5/11/04 0oD10... Dueonr...  5/11/04 80,750.03
Total Rusk Co HFC Texas Choice : 80,750.03
Sentinel Trust Co. : ‘

General Journal 477100 5402 Dueonr... - -60,392.10

Invoice 12/31/99 ADJO1 Dueonr... 12/31/99 1593 60,392.10
Total Sentinel Trust Co. . 0.00
Sullivan Co, TN Kingsport Sr Living Proje

Invoice 4/30/04 DA10... Due_ onr... 4/30/04 11 3,843.75
Total Sullivan Co, TN Kingsport' Sr Living Proje 3,843.75

Sumner Co, TN HEFB Series 1989
Invoice 111704 1499 Dueonr... 171104 131 83,146.89
Total Sumner Co, TN HEFB Series 1989

83,146.99

Tarrant Co, TX Comm Hith Fdn Series 91
Invoice 1/1/04 1490 Dueonr... 1/1/04 131 265,145.10
Invoice 4/30/04 DA10... Dueonr...  4/30/04 11 1,423.05
Invoice 5/11/04 OD10... Dueonr... 5/11/04 604,912.83
Total Tarrant Co, TX Comm Hith Fdn Series 91 871,480.98

Toombs Co-Vidalia, GA Series 1997
Invoice 4/30/04 DA10... Dueonr... 4/30/04 ) 11 3,874.63

Total Toombs Co-Vidalia, GA Series 1997 3,874.63

Town of Pikeville
Invoice 5/11/04 RP10... Dueonr... 5/11/04 500.00
Total Town of Pikevilie

500.00
Town of Spencer
Invoice 5/11/04 RP10... Dueonr.. 5/11/04 250.00
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5:29 PM Trust Dept QbkE Control Account

05/11/04 Open Invoices
As of May 11, 2004
Type Date Num P.O.# Terms Due Date Aging Open Balance

Total Town of Spencer 250.00
Tri-Star Financial Corp '

invoice 11104 1497 Dueonr..  1/1/04 131 539,147.12
Total Tri-Star Financial Corp 539,147.12
Walton Co, Fla Series 1996

Invoice 1/1/04 1498 Dueonr.. 1/1/04 131 317,252.77
Total Walton Co, Fla Series 1996 317,252.77
‘Warren County Utility District

invoice 5/11/04 RP10... ) Dueonr.. 5/11/04 1,461.44
Total Warmren County Utility District 1,461.44
Washington Co, MS M-F Urban Rehewal

invoice 4/30/04 DA10... Dueonr... - 4/30/04 11 6,220.29

Invoice 5/11/04 0OD10... Dueonr.. 5/11/04 480,454 .44
Total Washington Co, MS M-F Urban Renewal 466,674.73
Wayne County, Tennessee

General Journal 6/19/01 010547 : Dueonr... : -1,643.43

Invoice 6/1/01 4867 Dueonr.. 6/1/01 1075 650.10

Invoice 6/1/01 4810 Dueonr.. 6/1/01 1075 601.32

Invoice 6/1/01 4813 Dueonr.. 6/1/01 1075 392,01
Total Wayne County, Tennessee 0.00
Woodiawn Utility District

invoice 5/111/04 RP10... Dueonr.. 5/11/04 250.00
Total Woodiawn Utility District » ) 250.00

TOTAL

7,198,244.43
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IN THE CHANCERY COUET FOR DAVIDSON COUNTY, TENNRSARR
PART T

BENTINEY, TRUBT COMPANY, and )
its Directors, Danny N. Bates,)
Clifton T. Bates, Howard H. )
Coshran, Bradley s. Lancaster,)
and Gary L. 0’Brien,

Petitioners,

vs. NO. 04-1534-X
Kevin F. LAVENDER,
Commissioner Tennwgsea
Departmerit of Tinaneial
Inatituesions,

)
)
)
)
)
)
)
)
)
)
)
!

Regpondent.

This page is befora the Court on motion reguesting the Court
issue a3 writ of suparsedeas.

Thi@ éase involves a challenge tc the meizure of a financial
institution by the Commissioner of the Tennessee Departmenr of
Financial Institutions. The petitioner 18 a atate- chartered trust
company. The Commissiener, having already gsized the company and
Placed the business into receivership, is now moving to liguidate
the business. The Commissioner Filed his notice of liquidation opn
June 18, 2004. The méeivarship is pending in the Lewia County
Chancery Court, and the notice of iiquidat:ion was £iled in that

court. The petitioner filed a petition for writ of certiorari ip

EXHIBIT
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v WAUG, 92004 4:36PM CIRCUIT COURT C.:RK NO. 6039 P, 3/1¢

this Couit pursuant to T.C.A. § 45-2-1562{c) (1). That gtatute

statew:

(c) (1) If, in the opinion of the commisgioner, an
cmergency exists which will result in sexrious loggas to
the depositore, the commissioner way take possessicn of
& state bank without a prior hearing, Any rerson ag-
grievad and direetly affected by this action of the

commigeionar may have a review by cartiovari ag pro-
vided in title 27, chapter 9.:

In turn, the appropriste provision of titles 27, chaptar 9 atates;

§ 27-9-106. superssdeas - (a) If the ordar oY judgment
rendered by such board or commission made the basis of
the petition for ecertiorari shall make any material
change in the status of any matter determined therein,
the petitioner may, upon reasonable notice to the board
or commission and other material defendants, apply to
the chancellor, at the time of f1ling such petition,
for a supersecdeas, and the chancellor, in tha chancel-
lor's discretion, may grant a writ of supersedeas to
stay the putting into effect of guch order or judgment
or any part thersof.

{b) No such superssdeas shall be granted until a good
and sufficient bond, in an amount to be fixed ang
#pproved by the chancellox, shall have bean given by
the petitionar, conditioned to indemnify the defandants
named in the patition from any injury that may result
by resson of the granting of such supersedeas,

The petition was filad on Jung 29, 2004. On July 16, 2004,
the petiticner filed a motion for expedited heaxing on the
petition for supersadeas. Because of a scheduling problem, the
Chancellor of Part T referred this mation to the undersigned to

8it by interchange, and by Order entered August 2, 2004, the

1

Thege statutes (T.C.A. § 27-8-101 &t seqg.) are titled
“Review of Boards and Commissions.” Seg algo T.C.A. § 45-1-108(a)

2
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Court set the motion for writ of supersadeas for a hearing on
August 5, 2004. The hearing was hald as gecheduled.

The petitioners explained at the hearing that the Commig-
sioner has no authority under the kanking laws to gaize a trust
¢ompany and that this Court should therefors issue the writ of
supersedens and return contrel of the company to its Board of
Directors. The request for supersedeas was made solely based on
2 statutory and constitutional argument that the seizure ang
li@i&tion was beyond the legal power of the Commismioner.?

The record in this dase indicates that since 2000 the
Comwlseionar has heen oopcerned about the financial well being of
Sentinal Trust Company, and in April 2004, the Dapartment wag of
the opinion that the company had a net cash shortage in excess of
$5.000,000.00. This concern led to several mectings betwesn the
Commissioner and sxecutivee and lawyers from Sentinel., on May 3,
2004, the Commissicner issnecd an ordex raguizring Sentinel to make
8 substantial cash infusion by May 17, 2004 te replenieh the oagh

deficiency and to pubmit to the Commissioner a capital plan,

' Prier to the August 5, 2005 hearing, the Court met with
counsel and offered to consolidate Lhe hearings on the request for
supersedeas with the review by certiorari and schedule it within 7-
10 days so, that all igsues befors the Court could be resolved.
The respondents lawyer indicated that che thought whe Commissioner
would agree to stop the liquidation until & final hearing, but
counsel for petitioners statad that he wished to Proceed on his
immediats request for writ of supersedeas a5 he wag convinced that
the Commissicner was acting beyond his statutory authozity.

3
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When the petitioners did not respond to_tha satiafaction of the
Comnimeioner, events wers met in moticn as follows:

1. On May 3, 2004, the Commiseioner issued s cease and
desist order pursuent to T.C.A. § 47-1-107{a) (5} , requiring
cortain finaneial actisne by Sentimel. The petitioners gubse-
quently filed an administrative appeal of the cease and deslst
order, Events have long since passed that stage, howsver, and
the administrative appeal may now be moot.

2. On May 18, 2004, the Commissioner took emergency posses-
glen of gentinel pursuant to T.c.A. §§ 45-2=1502 (b) (1) and
(¢) (1). The receivership was filed in the Lewis County Chancery
Court as case number 4781, The record raflscts that the parties
baligve cth only this Court has jurisdiekion over this challenga
to the liquidation. This Court is not BO BUre,

It malkes 1ittle sanse for the receivership to be in Tawis
County and yet the challenge to tha azsizure and ligquidation ao to
another, The statutes do not gseem to nandate guch geverance of
issues. 'It appears to thig Court that the entire statutory
Scheme contemplates that issue related to the receivership,
seizure, and termination all be in the same court - not two (2)
courta. In faet, in oxdar for tha liguidation to go forward, it
must be approved by the Lewis County Chanasry Court. See T.C,A,

$ 45-2-1502(c) (2). The only mention of Davidson County Chancery

Court is the authorization of the Commissioner to seek an
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_ injunction to enforce ths law under T.C.A. § 45-1-107(a) (5) only

in Davidson County. Review under Title 27, Chapter 9 pursuant to
T.C.A. § ¢5-1-108 18 not confined to Davideon County’ Chancery but

can ba filed in any chaneery or clreuit court, Bee T.C,A., §5 27-
9-102 and 103.}

3. On May 18, 2004, the Commigsionaer appointed Recsiverghip

Management, Inc. to ach aa raceiver, gee T.C.A, § 45-2-
i502(b) (2),

4. In June 2004, Department personmnel issued a report
stating that Sentinel had a deficiency in excess of 87,500,000.060
and that Bentinel was operating at a loss and only had corporate
assets of around 51,400,000.00. The report concludad thar
Sentinel was insolvent.

5. On June 18, 2004, in 1ight of the above and pursuant to

T.C.A, §§ 45-2-1%02(c) (2) and 1304, the Commissionsr imsued a

Netice of Liguidaticn of Sentinel Trust company. As already

noted, the notice wag filed in the Chancery Court for Lewis

County. That notide recites the factual contentions of the

Comnigsioner and concludes:

The Court iz awaze of the holding in Ignngaﬂgg_zgnlwmgggtg

issjion v ¢« 428 B.W.2d 754 (Tenn, 1588) that normally the
review of an administrative dacision of a Board or Commissioner
should be filed in Davidson County. The Court doubts the effieac
of that decision when the Commiseioner has already invoked the

Jurisdiction of the loeal Chancery Court on the same subject mattar
88 the ceértiorari proceading.
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Accordingly, the Commissioner has detexrmined that
liguidation of Sentinal Trust Company in accordance
with the provisions of Tenn. Code. Ann. 8§ 45-3-
1502 (e) (2) and 1504 is necessary and appropriate.

Any person aggrieved or directly affected by the
Commissiocner’s determination to liquidate Sentinel

Trust Company may hava judicial review in Davidson

County Chancery Court by commen-law wrlt of certiorari,

a3 provided dn Titlae 27, chapter 9 of Tennessee Code

Annotated, pursuant to Tenn. Code Ann., § 45-1-108(a),

¢. The petitionara on June 29, 2004 filed a complaint
titled “Petition for Writ of Certiorari and for subsequent Writ
of Supersedegs.”

7. On July 16, 2004, the petitionars filsd a “Merien Par
Expedited Hearing on Petition For Supersedeas” requesting a
hearing be set and that & writ of suparsedeas be issued after the
hearing.

The motion by petitioners seeks the writ of supercedeas
because “Sentinel Trust Company ig not a bank, and has none of
the characteristic attributes of a bank” and that tha statutozry
powexs tﬁe Commismioner exercised only apply %o a bank and
therefore the Commiasiomer has acted *1llagally” and “wholly
outside his adminimtrative and policing authority.” The motion
further statea that “unless the writ of supersedeas shall be
issued pfompt1y>to nullify the respondent Commissioner’s paat
illegal acts, he scom will have succeeded in destroying Sentinel
Txust Company.” The petitioner recites “the urgency of need for

nullification of the Commissioner’s arbitrary and illegal orders

&
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by supersadeas, so that its business may again be operatad by its
knowledgeable staff panding final determination.”

The lawyar for the petitioners has chosan the battleground.
He has chosen to not yet enter the factual fray but has chosen
the law as his weapon, He inesists that tha Commissionsr has
exceaded his statutory authority. Ha states emphatically that
the atatutes used by the Commissioner do not apply to trust
companies but only apply to banks. The petitioners axe wrong,

Whatever anmbizuity thexe might have been prior to 199 in
the appligatisn of the banking laws to trust companies, it was
oliminated in 19%5. 1In 1999, the General Assembly amended the
Act to specifically make trust companies subject 2o &ll of its
previgions, net just those pertaining to fiduciaries. Section 2
cf Chapter 112 of ths Public Actas of 1995 amended T.C.A. § 45-1-
124(b) by deleting that subsection and substituting the Ffollow-

ing:

(e} To the full extent consistant with such righta,
liabilities and penalties, all state banks and, to the
eXtenl applicable, all banks, shall hereafter be oper-
ated in accordance with the provisions of this chapter
and Chapter 2 of this title. Unlees the Commizsioner
determines otherwise, the provisions of Title 45,
Chapters 1 and 2 and the rules thereof shall apply to
the operation and regulation of state tzust companies
and banks whose purposas and powers are limited to
fidueiaxry purpomas and powers. '

Segtion 4 of Chapter 112 further amended Tenn. Code. Ann,. §

45-1-124 to add the following new subsection:
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. () The charter of a trust company granted by the
commissionexr shall not be void due to enactment of any
amendment or repmal of the laws under which it was

formed if such trust company 1s in operation, as detez-

mined by the commissioner, on July 1, 1$s89.

() Companies etgaged in activities subject to
Titla 45, Chapters 1 aad 2, on July 1, 1533, but
formed, as determined by the commissionex, prior to the
enactment of Chapter 620 of the Dublic Acta of 1580 and
not previocusly subject to ragulation by the commis-
sioner may continue to act as a fiduciary withoue
submitting an application. However, such sntitles
#hall otherwise be fully subject to Chaptoxrs 1 and z.

() Companies authorized by their charter, prior to
the enactment of Chapter £20, to engage in fiduciary
activities, but not engaging in fiduciary activities on
July 1, 1$%%, then must file the appropriate appliea-

tion to establish a trusc company and then fully comply
with Chapter 1 apnd 2.

() All stata trust cotpanies operating on July 1,
1938, shall have such period of time as the commis-
Sioner determinesg to be raasonable and pzudsnt to
conform to the requirements of Chaptexr 1 and 2 and the
regulations thereunder, but such periced shall not
exceed three (3} years from July 1, 1889. During thig
Peried of time, to conform to the requiremantes of
Chapter 1 and 2, the commissicner may conduct examina-
tiong at such company's expenses, and apply the
requirementa of Chapters 1 and 2 as deatad appropriate.

These provisions of Chapter 112 make it clsar the Genexal
Apsgmbly’s intent that all of Chapters 1 and 2 of Title 4% ghall
apply to the oparation and raculation of astate trust companies

and that guch companieg shall fully comply and conform with all

AT "4 e bnny AT Bnd C77Q70CCTaY XP 4 N RIS



AUG, 9.2004 4:38PM CIRCUIT COURT C.ERK NO. 6039

the provisions of thege chapters, not just the provisions pex-

taining to fiduciary activities.*

P.

10/14

The Commissioner took possession of Sentinel puisuant to the

provigions of Tenn, Code Ann. § 45-2-1502, which provides in paxrt
ag follows:

ftatute apaaks only in terms of a state bank and its depositors

and because Sentinel ie heither a state bank nor has any depos-

(a) The commissicner may take possession of 3 state
bank if, after a hearing, the commizsiensr finda.

(1) Irts capital is impaired or it is otherwise in
an unaound conditienm;

{2) Its bueiness iz being conducted in an unlawful
oY N&cUNd manndr;
(3) It is unable to continue normal operations; or

(4) Its examination has been obstructed or im-
peded.

* * *

(c) (1) If, in the opinion of the commissioner, an
emergency exists which will result in eeriocus losses ro
the depositors, the commiesioner may take possession of
& state bank without a prior hearing. Any person
aggrleved and directly affeg¢ted by this action of tha

commlssioner may have a review by certiorarl as pro-
vided in title 27, chapter S.

Petitioners make the novel argument that becauss this

ita/depositors, this statute does not apply to Sentinel and,

therefore, the Commissiocner acted illegally or exceedad his

authority when he took possession of Sencinel pursuant to this

statute. This argument is directly contrary, however, to the

the definitions of "state truat company” and
T.C.A. § 45-1-103(27) and (31).

1T

‘The definition section of the Tenneccae Banking Act contains

“trust company” at
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clearly exprsssed intant of the General Agpembly ag pet fo&th_in
Ch;pter 112, As digoussed, suprae, that act specifically statas
that “the provisione of Title 45, Chaptera 1 and 2 and the rules
thermof phall alse apply to the operation and ragulatien of state
trust companise and banks whose purposes and powers are limited
to fiduciary purposes and powers.” Tenn. Code Ann. § 45-2-1502
clearly is a provision contained within Chapter 2 of Title 43%
and, therefore, appliss to the operation and regulation of
Sentinel Truét Company. As such, the Commiszioner acted with
exXpresgs statutory authority in taking possession of Santinel
pursuant to Tenn. Code Ann. § 45-2-1802.

The petitioners also make a secondary argument: that the
acts of the Commissicner are unconstitueienal. The Court dia-
agrees. Intrusivs statutory achemes govezning finaneial institu-
tions have been upheld against constitutional attack. Financial
institutions traditionally have been very highly regulated by the

government for obvious reasons. 1IFf the statutory scheme provides

for emergency seizure and/or liquidation, the statute mugt
provide for an immediate post~gelzure hearing. The avallabilicy
©f such a hearing is set forth ar Tenn, Code Ann. § 45-2-

1502(¢) (1), There is nothing in this redord to indicata that the
Chancery Couwrt of Lewls County in tha receivership action is not
preparsd to review all of tha COmmiaaioﬁer‘s actions from the

xeceivership to the seigure to the ligquidation. These statutes

10
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grantingAthe éommiqsloner the powars set forth are comastitu-

tional. gee, g.q.. Fahey v. Mgllogee, 332 U.S. 245, 67 8.cCt.

1552 (1947); wwwm 512 30,

2d 1112 {Fla. Dist. Ct, App. 1987). There ia nothing contained
in the Cengtitution of letihessee or Tennessee casa law inconsig-

tent with tha above canclusion.

In Pabsy the ¢ouzt reversed a federal district court that

had declared unconstitutional the seizure of a federal gavings

and loan association. The court emphagsized that the ptatutas

were not “penal” but *regqulatory”.

They deal with a sipgle LYPe o entarprise and with the
problems of insecurity and mismanagament whiah are ag
old as banking enterprise. The remedies which are
authorized are not new cnes unknown to existing law to
be invented by the Board in exercise of a lawless range
of power., Banking is ome of the lohgest regulated and
mo8t clogely aupsrvised of public callinga. It is one
in whieh accumulatad Skperience of supervisors, acting
for many statees undar various statutes, has astablished
wall-defined practices for the appointment of conserva-
tors, receivers and liguidators, Corporate management
is a field, too, im which courts have axperience ang
many pracedants have erystallized into wiall -knowy and
generally acceptable standards.

Eabey, 332 U.8., at 252.

It is complained that thege regulations provide for
hearing after the conservator takeg possession inatead
of before. Thie is a draeric procedurs. But the deli-
cate nature of the institution and the impossibility of -
preserving credit during an invastigation has made 1t

an almoet invariable custem to apply supervisory au-
thority in this Summary manner. It is a heavy responsi-
bility tec be sxercised with disintexestedness and
restraint, but in the light of the higtory and customs
Of banking we ¢aAnnot say it is unconatitucional,

11
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HFahey, 332 U.s. 8C 253-54.

For the reasmons sxpressed, the Court concludeg that tha
Tennessag bankineg laws contained in Chapters 1 and 2' of Title 45
fully apﬁly to trust companies and that these statutes Ate
congtitutional. The faotual foundation supporting the emsrgendy
geizure and fubsequent decision o liquidate was not Presented o
the Court, ana the Court EXpresses no opinion en that issue,

The Court is not convineed that it ig the appropriate court
to raeolve this dispute. The recaivership was filed in the Lewis
County Chancery Court (and that court ig Proceeding with the
Teceivership), and the notice of liquidation wee filed in that
court. Before any further Proceeding are held in thiz Court, the
pParties ghall need to address whether this Court has jurigdictien
and/or isg otharwise the appropriate court ta continue this

action,

The motion for writ of supersedeas is denied.

This the 2 day of

ce via fa® and mall:
The Honoyable R.E. Lee Davies
Cipcuit Court Judge, Div, 2
305 Mublic Square
Williameen County Courthouse
Room 112
Franklin, TN 37085
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Carrol D. Kilgexe, Esg.
227 Sacond Avenue, North
Nashville, TN 37201-1693

Janet M. Rleinfelter

Senior Counsal

office of Tennapsea Attornay Genaral
Financial Division

425 Fifth Avenue, North

P.0. Box 20207

Nashville, T™N 37202-0207
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IN THE CHANCERY COURT FOR DAVIDSON COUNTY, TENNESSEE
PART I

BENTINEL TRUST COMPANY, and )
its Directors, Danny N. Bates,}
Clifton T. Bates, Howard H. )
Cochran, Bradley S. Lancaster,)
and Gary L. O’Brien,

Petitionars,

va. MO. 04-1534-X
XEVIN P. LAVENDER,
Commissioner Tennessee
Department of Financial
Inastitutions,

.
Nt Ce” Tgmd Nt g gt et ntf e vt el

Respondent.

QRDER

On August 13, 2004, the petitioners filed a motion for re-
hearing aﬁd modification of this Court’s Order of August 9, 2004,
for other relief; for expedited hearing on such motion; and/or
interlocutory appeal. On August 20, 2004, the Btate filed a
rasponse.'

On August 3, 2004, the Court entered a Memorandum and Oxrder
denying the pétitionera' motion requesting the Court issue a writ
of supersedeas. The Court’s twelve (12) page Memorandum and Order
explained the Court’s reascnirg. The petitioners’ motion for re-
hearing and modification is based upen arguments already made to
the Court. The petitioners remain adamantly convinced that the

Court does not understand the rules of statutory construetion. It

EXHIBIT
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bears repeating: It was the petitioners that chose to press his
motion for writ of supersedeas based solely on the legal issue of
the Commisgsioner’s authority and not on whether there was an
appropriaﬁe factual basis supporting the Commissioner’s actions.
In other words, it is the position of the petitioners that whatever
the facts, the Commissioner has no power to seize and liquidate
this business. Petitioners assert that even if the business is
ingolvent or even if the bond holders are at immediate risgk it is
simply beyond the statutory powers of the Commissicner to act as he
did. The motion to alter and amend this Court’s Order of August 9,
2004 is denied. The Court adheres to its decision and reasoning set
forth in that Memorandum and Crder.

Pursuant to Rule 9 of the Temnnessee Rules of BAppellate

- Procedure, the Court grants the petitioners an interlocutory appeal

-from this Court‘s Memorapdum and Order of August 9, 2004. The
Court finds that if the Court is mistaken in its opinion regarding
the statutory and constitutional powers of the Commiagsioner, the
petitioners would suffer irreparable injury, and the Court further
finds that an interlocutory apoeal may result in a net reduction in

the duration and expense of the litigation if the challenged order

iz reversed.
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This the —}'3 day of

¢c via fax:

(sl

Carrol D. Kilgore, Eeq.
Fax # 255-5419

Janet M. Kleinfelter

Senior Counsgel .
Fax # 532-8223
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- 09/21/2004 10:20 FAX 815 532 87587 APPELATE COURT [doo2

IN THE COURT OF APPEALS OF TENNESSEE
AT NASHVILLE

SENTINEL TRUST COMPANY, ET AL. v. KEVIN P. LAVENDER

Chancery Court for Davidson County

No. 04-1934-1 FTILED
SEP Q1 2004

No. M2004-02068-COA-R10-CV ._Clerk of the Cours |

ORDER

This application for an interlocutory appeal pursuant to Tenn. R. App. P. 9 and for an
extraordinary appeal pursuant to Tenn. R. App. P. 10 involves a challenge to the seizure of a trust
company by the Commissioner of the Tennessee Departient of Fivancial Institutions. On May 18,
2004, the Commissioner took emergency possession of Sentinel Trust Company pursuant to Tenn.
Code Anp. § 45-2-1502(b) (1) and (c)(1). The Commissioner filed a recejvership action in the
Chancery Court for Lewis County and is proceeding to liquidate the company.

On June 29, 2004, Sentinel Trust Company and its directors (“Sentinel”) filed a “Petition
for Writ of Certiorari and for subsequent Writ of Supersedeas” in the Chancery Court for Davidson
County pursuant to Tenn. Code Ann. § 27-8-101 et seq. asserting that the Commissioner has no
authority to seize a trust company. The Chancery Court for Davidson County issned the Writ of
Certiorari on July 1, 2004. On August 9, 2004, the trial court determined that the banking laws
contained it Chapters 1 and 2 of Title 45 fully apply to trust companies and that the statutes are
constitutional. Accordingly, the trial court denied Sentinel’s request for a Writ of Supersedeas. The
trial court subsequently denied Sentinel’s Motion for Rehearing and Modification, but granted
Sentinel permission to appeal pursuant to Tenn. R. App. P. 9,

Having reviewed the application and supporting documents, we cannot conclude that an
interlocutory appeal is necessary to prevent irreparable harm or to prevent needless, expensive and
protracted litigation. Nor can we conclude that the trial court has so far departed from the acceptable
and usual course of judicial proceedings as to require immediate review under Tenn. R. App. P. 10,

It is, therefore, ordered that the “Interlocutory Application for Permission to Appeal and
Application for Extraordinary Appeal under Rules 9 and 10, TR.AP.” be denied. Sentinel Trust
Company and its directors, Danny N. Bates, Clifton T. Bates, Howard H. Cochran, Bradley 3.
Lancaster and Gary L, Q’RBrien, and their surety are taxed with the costs for which execution may
issue. ’

EXHIBIT
PER CURIAM

tabbles
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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

SENTINEL TRUST COMPANY, DANNY
N. BATES, CLIFTON T. BATES,
HOWARD H. COCHRAN, BRADLEY sS.
LANCASTER, and GARY L. 0~ BRIEN,

No, 3:104-0836
JUDGE ECHOLS

Plaintiffg,
Ve

KEVIN P. LAVENDER, Commissioner
of the Tennessee Department of
Financial Institutions,

Defendant.

ORDER

For the reasons explained in the Memorandum entered
contemporaneously herewith, the Court rules as follows:

1. Defendant’s Motion to Dismiss (Docket Entry No. 12) ig
hereby GRANTED.

2. Plaintiffs’ Motion for a Temporary Restraining Order
(Docket Entry No. 3) ig hereby DENIED AS MOOT.

3. This case ig hereby DISMISSED WITHOUT PREJUDICE.

It is s0 ORDERED.

s

ROBERT L. ECHOLS 7
UNITED STATES DISTRICT JUDGE

EXHIBIT

I

This docu.yent was unmt‘-od. on
the docket in compliance with
Rule 58 and/or Rule 79{a).

FRCP,om/ 4 By !
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UNITED STATES DISTRICT COURT
MIDDLE DISTRICT OF TENNESSEE
NASHVILLE DIVISION

SENTINEL TRUST COMPANY, DANNY
N. BATES, CLIFTON T, BATES,
HOWARD ¥H. COCHRAN, BRADLEY S.
LANCASTER, and GARY L. O’BRIEN,
Plaintiffs, No. 3:04-083¢

JUDGE ECHOQLS
V.

KEVIN P. LAVENDER, Commiggioner
of the Tennessee Department of
Finanaial Institutions,

Defendant.

MEMORANDUM

Fresently pending before the Court are Plaintiffs’ Motion for
Temporary Restraining Order (‘Docket Entry No. 3) and Defendant’g
Motion to Digmiss (Docket Entry No. 12) . The parties have
responded in opposition to the motions.!? |

I. Background

This case ig brought under 42 u.s.C. § 1983 by state-chartered
Sentinel Trust Company (“Sentinel”), located iﬁ Hohenwald, Lewig
County, Tennessee, and by Sentinel’s former officers, directors,
and/or shareholders, Danny N. Bates, Clifton T. Bates, Howard H.

Cochran, Bradley S. Lancaster, and Gary O’Brien againet Defendant

'The case was first assigned to the undersigned Digtrict Judge
on December 2, 2004. At Plaintiffg’ request, the Court held an
expedited hearing on the pending motions on December 9, 2004.

This decumant was enterad an
the docket in compliance with
Rule 58 and/or Rule 79(a).

FRCP, onlet/) B /51/a, _m
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Kevin P. Lavender, Commissioner of the State of Tennesgee
Department of PFinancial Institutions, in his official capacity,
claiming deprivation of property without due process of law,?
Specifically, Plaintiffs challenge two primary decisions made by
the Defendant, as well ag all actions of the Defendant taken in
accordance with those decisions: (1) on May 18, 2004, to take
emergency possession of Sentinel and place it in receivership,
pursuant to Tenn. Code Ann. § 45-1-124, § 45-2-1502(c) (1) ; and (2)
on June 18, 2004, to proceed to liquidate Sentinel, pursuant to
Tenn. Code Ann. § 45-1-124, § 45-2-1502(c) (2) and § 45-2-1504.
Plaintiffs contend that, in seizing possession of Sentinel and
Proceeding to liguidate the company, the Defendant has exceeded the
scope of the powers granted to him by the Tennegsee Legislature and
that, if the Defendant is permitted to proceed wi'thout intervention
by this Court, the Defendant’s decisions and actiong ultimately
will deprive the Plaintiffe of their property without due process
of law. Plaintiffg seek a Temporary Regtraining Oi'dar to ehjoin
the Defendant from carrying out the terms of a November 15, 2004
Order entered by the Lewis County Chancery Court, which granted

permigssion to the Defendant and the Recelver appointed by the

Plaintiffs filed this action on September 16, 2004, On
October 18, 2004, Plaintiffs amended their Complaint once asg a
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Defendant to transfer to successor fiduciaries, no later than
December 15, 2004, the fiduciary positions formerly held by
Sentinel on all non-defaulted bond issues, after which time the
Defendant and the Receiver will not retain any fiduciary positions
in relation to bond issues covered by the November 15, 2004 Order.
Plaintiffs claim that, if this Court does not enter a Temporary
Restraining Order in Plaintiffs’ favor, then the Defendant and the
Receiver will complete the transfer of the fiduciary pogitions by
the target date. In doing so, the Defendant and the Receiver will
essentially complete the liquidation procéss, and Sentinel will be
effectively destroyed.

If Plaintiffs succeed in obtaining a Temporary Restraining
Order from this Court, they indicate they will then sgeek a
permanent injunction that will: (1) restrain the Defendant from
taking any further steps to carry out the liquidation of Sentinel,
including the sale of fiduciaiy accounts or other properties; (2)
restore Sentinel to the control of its Board of Directors; (3)
require the Defendant, individually and through the Receiver, to
make a fulL accounting to Sentinel and its Board of Directors as to
the use of all Sentinel funds during the period of the
receivexrship; and (4) grant such other relief as the Court deens
warranted.

Defendant has filed a Motion to Dismiss this action on the

ground that the Court lacks subject matter jurisdiction to grant
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Plaintiffs any relief, Defendant contends that, in accordance with
state statutes, the Plaintiffs filed suit against the Defendant in
Davidson County Chancery Court to challenge the legality of the
Defendant’s decisions and actions concerning Sentinel, that
Plaintiffs raised in that state proceeding the precise legal claims
they raise in this action, and that the Davidson County Chancery
Court entered its written decieion rejecting Plaintiffs’ legal
analysis and holding that the Defendant acted within his statutory
powers in taking possession of Sentinel and proceeding to ligquidate
Sentinel. While the Tennessee Court of Appeals declined
Plaintiffs’ request to undertake an immediate review of that
decision pending further proceedings on Plaintiffs’ claims in the
Davidson County Chancery Court, the potential for appellate review
nonetheless remains open to the Plaintiffse at the final conclusion
of that state case.

This federal court, Defendant maintains, does DNot possegs any
authority to review judgments entered by Tennessee state couits
because that power is regerved to the Tennessee appellate courts
and the United States Supreme Court. Further, Defendant contends,
under controlling United States Supreme Court precedent, this Court
must abstain from interfering in the ongeing gstate court
proceedings, both in Davidson County and in Lewis County, with

regard to Sentinel’s liquidation.
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II. FA D PR DURAL STORY

To resolve the iggues presented for decision, the Court will
rely on the written factual record submitted by the parties. At
the expedited hearing on the motions, the parties declined to
present additional evidence.

On November 20, 1975, Sentinel was chartered wunder the
Tennessee General Corporation Act to engage in general trust
company busginess. By law, Sentinel was not subject to the
provisions of the Tennessee Banking Act or to regulation by the
Tennessee Commigaioner of Financial Institutibns at the time of its
charter. Sentinel operated for more than twenty years at various
offices in Nashville, Tennessee.

Effective July 1, 1999, the General Aggembly amended the
Tennessee Banking Act to extend application of the banking statutes
to trust companies, including those, like Sentinel, that had beep
chartered before 1980.  Temn. Code Ann. § 45-1-124 (2000).
Specifically, the legislature provided in the amended statute that,
“[ulnless the commigsioner determines otherwise, the provisio'ns of
chapters 1 and 2 of this title, and the rules thereof, shall also
apply to the operation and regulation of state trust companies and
banks whose purposges and powers are limited to fiduciary purposes
and powers.” Tenn. Code Ann. § 45-1-124(b) . The amendment further
provided that the Commisgioner could allow trust companies a period

©f up to three years Ffrom July 1, 1999, to establigh full
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compliance with Chapters 1 and 2 0f the Tennesgsee Banking Act and
the requlationsa promulgated thereunder. Tenn. Code Ann, § 45-1-
124(h). Also, the Commisasioner wag given authority to conduct
examinations of any trust company at the company’s expense and to
apply the requirements of Chapter 1 and 2 to trust companies. I1d.

After these amendments took effect, state examiners conducted
an initial visitation at Sentinel on October 22, 1999, The
examlners identified certain violations of the Tennegsgee Banking
Act, which they discussed with Sentinel’s President, Danny Bates,
Thereafter, state examiners conducted three full -scope examinations
of Sentinel in the years 2000, 2001, and 2002. at each of these,
state examiners identified particular sgshortcomings that were
digcussed with Sentinel’s Officers and Directors. While Sentinel
improved over time ing certéin areas of ite operationsg  that
examiners had criticized, its performance declined in other areas,
Lo the consternation of the state examiners. Of particular concern
to the examiners were the number of bond issues held by Sentinel ag
fiduciary that were in overdraft status and Sentinel’s commingling
bond and corporate funds. It was during thig pPeriod that Sentinel
built a new building and moved all of its operations to Hohenwald,
Lewis County, Tennesgee,

The fourth full-gcope examination commenced June 13, 2003,
Additional concerns arose during the examination. By September

2003, the examiners notified the Assistant Commigsioner of the
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Depaztment of Financial Institutiong that Sentinel was believed to
have a significant fiduciary ghortfall. Ag a result of this
report, the examination was interrupted to allow completion of
Sentinel’s 2002 audit.

On October 6, 2003, the Defendant met personally with
Sentinel’'s Board of Directors to discuss issues and concerns
relating to the examination. During this meeting, President Bates
admitted that Sentinel usged commingled funds from various bond
ispues to pay the expenses on other non-related defaulted bond
issues.® At this meeting, the financial condition of the company
was discussed. The Defendant reminded the Directors that Sentinel
was in violation of state statute and department regulatioh in that
its 2002 audit had not been conducted. PFurther, the Defendant
expregged concern that one auditor Sentinel had hired Lo conduct
the 2002 audit had respigned and Sentinel appeared to be taking an
undue period of time to hire a replacement auditor.

Continuing efforts were made by Sentinel to obtain an audit

and by the examiners to reconcile Sentinel’s books through late

’Tenn. Code Ann. § 45-2-1003 (1) provides in part that a “trust
company holding any asset as a tiduciary . . . ghall segregate all
guch assets from any other assets . . -+ @Xcept as may be expressly
provided otherwise by law or by the ingtrument creating the
fiduciaxy relationship and any such agset may be kept by such bank
or trust company.” Subsections (2) and (3) of the statute provide
that ‘a trust company also must maintain segregated fiduciary
accounts, unless the trust company can meet an exception for
holding assets by class in bulk and complies with applicable
regulationg for holding the assets in such a manner.

7
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each other or to bank Statements. Ultimately, in light of geveral
significant concerns, Sentinel's auditor would not expregs an
opinion on the financial statement of Sentinel as of December 31,
2002.

In light of this, state examiners conducted further
vigitationg at Sentinel in March ang April 2004. Baged upon
records Sentinel provided, examiners believed that a Bignificant
net fiduciary cash shortage existed that Sentinel c¢ould not
explain.

In early april 2004, the Defendant sent Sentinel a letter
requesting an attorney opinion justifying the legal basis for
Sentinel’'s practice of "borrowing” funds generated by one bond
issue to pay thé expenseg of another. In mid-April Sentinel’s bank
»letter of credit for ingurance purposes expired. On april 20,
2004, Sentinel's attorneys refused to give the opinion letter the
Defendant hagd requegted,

Sentinel’s Executive vice President a